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[bookmark: _Toc225345283]Introduction
This guidance document accompanies the template Heads of Terms (Joint Venture) (the Heads of Terms or the Template) for use in establishing a two-party joint venture,  where the Developer and the Community Energy Group (the CEG) hold equity in a Joint Venture Company (the JVCO) that may develop, own and/or operate a renewable energy project.  The specific percentage of CEG ownership will depend on factors including the parties’ respective capital contributions, risk allocation, and negotiated terms.
The Heads of Terms (also known as a term sheet) is a preliminary document that sets out the principal commercial terms on which parties are willing to proceed with a transaction. The purpose of the Heads of Terms is to establish a clear understanding between the parties on the key terms of the proposed arrangement at an early stage, enabling both parties to invest time and resources in due diligence and detailed legal negotiations with confidence that the fundamental deal structure has been agreed.

[bookmark: _Hlk221538412]The Template establishes a framework for the proposed joint venture including ownership ratios, funding arrangements, Board composition and governance principles. These terms will form the basis for negotiating the definitive Shareholders' Agreement and Articles of Association (for which separate templates and guidance are available).
The Template is non-legally binding except for specified provisions. This approach allows the parties to negotiate freely without being committed to establish the JVCO unless and until they enter into the definitive agreements.
NOTE FOR USERS OF THIS GUIDANCE DOCUMENT:  
This guidance document has been developed for use by Community Energy SO projects only. It is intended to provide a useful starting point for your Community Energy SO project. It does not promote the use of any particular shared ownership model. You will need to review and develop it in conjunction with your legal, financial, technical and procurement advisors to reflect your requirements and the circumstances of your project.  Although we have taken care in the production of this guidance document, it is guidance only and is not a substitute for independent legal advice on your specific project. No warranty, express or implied, is given as to its accuracy nor does Bird & Bird LLP accept any liability for any error or omission.  You must take your own independent legal advice in relation to the development of appropriate documents for your project.  


[bookmark: _Toc217320669][bookmark: _Toc217320670][bookmark: _Toc225345284]Use of Template and this Guidance 
Capitalised terms not defined in this guidance have the meaning given to them within the Template. See also the glossary at the end of this guidance to aid in your understanding of some of the key terms and abbreviations used in this guidance.
This guidance provides commentary on the provisions contained within the Template.
The Template has been prepared on the basis that certain details will need to be inserted on a project-specific basis (and these areas are marked for specific attention with [  ]).  It may be that for your particular joint venture the parties are not able to agree on certain project specific details at the point at which Heads of Terms are finalised and entered into, in which case the relevant item should be deleted from the Heads of Terms and the remainder of the Heads of Terms can still be completed. 
The Template may also need to be amended in various ways to take into account the specifics of particular arrangements agreed between the CEG and the Developer. This includes where there is optionality between certain paragraphs, where the applicable paragraph to be used will depend on the specifics of the particular arrangement agreed. Optionality is marked with [  ] around the relevant paragraphs and explained in the commentary.
Care should be taken to ensure consistency between the Heads of Terms and any other preliminary documents the parties have entered into, including any Memorandum of Understanding or Confidentiality Agreement. 
There are two ways to establish the joint venture:
· the CEG subscribes for shares in the JVCO and the Developer subscribes for additional shares in the JVCO to achieve the required shareholdings (the Share Subscription); or
· the CEG acquires an agreed number of shares in the JVCO from the Developer pursuant to the terms of a separate Share Purchase Agreement (the Share Acquisition).
For the Share Subscription scenario, the JVCO could be incorporated by the Developer and the CEG on formation of the joint venture, or alternatively, the JVCO could already exist as a wholly owned subsidiary of the Developer. For the Share Acquisition scenario, the JVCO will be a wholly owned subsidiary of the Developer. 
The Template covers both a Share Subscription and a Share Acquisition scenario and the Heads of Terms will need tailoring accordingly depending on which option is contemplated.
In the clause-by-clause commentary below, sections marked "OPTIONAL" relate to provisions that can be deleted entirely if not relevant to your project. Sections marked "HIGH PRIORITY” are key commercial points. Sections marked "COMMONLY NEGOTIATED" are areas where the Developer is likely to seek amendments. You should discuss these with your legal adviser.


[bookmark: _Toc225345285]Glossary of Key Terms and Abbreviations
	A Shares / B Shares
	Each are a class of ordinary shares in the JVCO. Using different share classes (such as A Shares and B Shares) allows the parties to structure different rights for each class, such as different voting rights, dividend entitlements, or returns on capital. 

	Articles of Association 
	The constitutional document of the JVCO. The Articles outline the rules governing the internal management and operation of the JVCO, including matters such as share transfers, director appointments and shareholder meetings. 

	Board
	The board of directors of a company responsible for managing the company's business and affairs. The board makes day-to-day operational decisions and implements shareholder decisions. 

	Casting vote

	An additional vote given in certain circumstances to the chairperson of a meeting to break a tie when votes for and against a resolution are equal.

	CEG (Community Energy Group)
	The community energy organisation that will be a shareholder in the JVCO.

	Developer 
	The commercial entity that will be a shareholder in the JVCO (typically the majority shareholder).

	Director 
	A member of the board of a company appointed by shareholders to manage the company's business and affairs. Directors owe legal duties to the company and must act in its best interests. In a joint venture, each shareholder typically has the right to appoint one or more directors to represent their interests.

	Drag-Along Rights

	The right of a majority shareholder to require a minority shareholder to sell all of their shares to a third-party buyer on the same terms as the majority shareholder is selling. This ensures a potential buyer can acquire 100% of the company if desired, preventing the minority from blocking a sale.

	Joint Venture Shared Ownership Projects
	a CEG and Developer working together to develop, own and manage a renewable energy project and take mutually agreed shares in the JVCO.

	JVCO (Joint Venture Company) 
	The private limited company established by the parties to carry on the joint venture business. The JVCO is the vehicle through which the parties collaborate and conduct their shared business activities.

	Obligatory Transfer Events 
	A serious event (such as insolvency, administration, material breach of the Agreement, fraud, gross misconduct, illegality or wilful deceit) that triggers the compulsory share transfer provisions.

	Project 
	The renewable energy project that will be developed, owned and operated by the JVCO.

	Pre-emption Rights
	Rights that give the continuing shareholder the first opportunity to purchase shares before they can be sold to a third party. This "right of first refusal" ensures existing shareholders can prevent third parties from entering the joint venture.

	Quorum
	The minimum number of people who must be present at a meeting for business to be validly conducted.

	Reserved Matters 
	Significant decisions and actions that require the prior written consent of all shareholders (or specified shareholders) before the company may proceed. Reserved matters protect minority shareholders by giving them veto rights over fundamental decisions such as borrowing, changing the business, issuing new shares, or amending constitutional documents.

	Share Acquisition 
	The method of acquiring shares by purchasing existing shares from another shareholder, as opposed to subscribing for new shares issued by the company. In a share acquisition, the purchase price is paid to the selling shareholder, not to the JVCO.

	Share Subscription 
	The method of acquiring shares by subscribing for new shares issued by the company. In a share subscription, the subscription price is paid to the company and becomes part of the company's capital, increasing its resources.

	Tag-Along Rights 
	Rights which allow a minority shareholder to require a third party purchaser who is acquiring the majority shareholder's shares to also purchase the minority shareholder's shares on the same terms.

	Warranties
	A promise or assurance about the state of affairs of a company or the accuracy of certain facts. If a warranty proves to be untrue, the party who gave it may be liable for any losses suffered as a result.


[bookmark: _Toc225345286]Paragraph-by-paragraph commentary
Introductory Paragraph 
Purpose: The introductory paragraph explains the parties’ intention for the CEG and Developer to enter into a joint venture arrangement in respect of the renewable energy project (the "Project"), subject to the agreement and signing by the Parties of a long form legally binding Shareholders’ Agreement (see separate Shareholders' Agreement guidance, noting that this can also be referred to as a JV Agreement) and (where applicable) a Share Purchase Agreement (see separate Share Purchase Agreement guidance and the distinction between a Share Subscription and Share Acquisition), together with the adoption by the JVCO of new Articles of Association (see separate Articles of Association guidance) (the "Agreements"). This paragraph confirms that the Heads of Terms are not exhaustive and are not intended to be legally binding, except where specifically stated.
Action Required:
· Insert parties’ details (including, where applicable, full legal name, legal form, registration number, and registered office address for each party) and the Project details.
· Confirm if the joint venture will be formed by way of Share Subscription or a Share Acquisition. If it is a Share Acquisition, retain the reference to "share purchase agreement" in square brackets; if it is a Share Subscription, delete this reference.
Guidance for CEG: Where terms are stated to be legally binding, this means that they are enforceable by law and if a party does not comply with them, the other can seek legal remedies in court, such as damages, if the other party has suffered loss from the non-compliance. Typically, only the exclusivity, confidentiality, costs and governing law/jurisdiction provisions are intended to be binding. Note: if the Heads of Terms include an exclusivity provision, the CEG should ensure that the scope and duration of any exclusivity obligation are clearly defined and proportionate. Exclusivity provisions should be reviewed carefully as they may restrict the CEG's ability to engage with alternative developers during the exclusivity period.
Paragraph 1(a): Key terms of the JV – JV entity
Purpose: This paragraph confirms the corporate vehicle for the JVCO. A private company limited by shares is a commonly used legal form for joint ventures in the UK, as it is a separate legal entity from its shareholders that provides limited liability protection while allowing flexible governance arrangements through the Shareholders' Agreement and Articles of Association. Limited liability means that the financial liability of each shareholder is limited to the amount unpaid on the share capital it holds.
Paragraph 1(b): Key terms of the JV – JV ownership HIGH PRIORITY
Purpose: This paragraph sets out the ownership ratio of the JVCO, specifying the percentage of JVCO shares that the CEG will hold and the percentage that the Developer will hold.  
Action Required: 
· Insert the relevant percentage of the JVCO each Party will own. 
Guidance for CEG: The ownership percentage is a fundamental term that affects the parties’ voting power, dividend entitlement, and returns on exit. Ensure the ownership ratio reflects the parties’ agreed contribution and desired level of participation in the joint venture. The Shareholders’ Agreement template has been prepared on the assumption that the CEG will be a minority shareholder with the Developer as majority shareholder.  See the Shareholders’ Agreement guidance for further details of the consequences of being a minority shareholder and the protections available to the minority shareholder under the Shareholders’ Agreement.
Paragraph 1(c) and 1(d):  Key terms of the JV – Initial funding (Option 1: Share Subscription / Option 2: Share Acquisition) HIGH PRIORITY & COMMONLY NEGOTIATED
Purpose: In the Share Subscription scenario, both Parties will be subscribing for shares in the JVCO and the Heads of Terms provide that the share subscription will take place immediately on signing the Shareholders’ Agreement. If the Share Subscription is to be made conditional following the signing of the Shareholders' Agreement (referred to as a split signing and completion), the Heads of Terms will need to be amended to reflect this. 
In the Share Acquisition scenario, the CEG will be acquiring shares in the JVCO from the Developer and the Heads of Terms provide that the share acquisition will take place immediately on signing the Share Purchase Agreement. If the Share Acquisition is to be made conditional following the signing of the Share Purchase Agreement (referred to as a split signing and completion), the Heads of Terms will need to be amended to reflect this.
Action Required: 
· Select which scenario applies to your project. 
· If the Share Subscription scenario applies, retain Option 1 (paragraph 1(c)) and delete Option 2 (paragraph 1(d)).
· If the Share Acquisition scenario applies, retain Option 2 (paragraph 1(d)) and delete Option 1 (paragraph 1(c)).
· For Option 1
· Insert the funding proportions for each Party (i.e. the cash amount the CEG will pay the JVCO to subscribe for shares, and the cash amount the Developer will pay the JVCO to subscribe for additional shares). 
· Confirm that the subscription amount reflects the agreed valuation of the JVCO. 
· For Option 2
· Insert the number of shares in the JVCO that the CEG will acquire from the Developer, together with the Purchase Price that the CEG will pay for the shares. 
· Ensure that the number of shares being acquired by the CEG results in the ownership percentage specified in paragraph 1(b).
Guidance for CEG: If a specific valuation methodology has been agreed to determine the value of the CEG subscription/acquisition, it can be inserted in this paragraph.  
Paragraph 1(e): Key terms of the JV – Future funding HIGH PRIORITY
Purpose: This paragraph addresses how the JVCO will be funded beyond the initial capital contributions of the Parties. Future funding may be required for development costs, construction costs, working capital, or refinancing. The Board will determine the amount, timing, and structure of any future funding (for example, whether through shareholder loans, further equity subscriptions, third-party debt, or grant funding).
Action Required: 
· Consider whether the Heads of Terms should include more detail on future funding arrangements.
· Confirm whether future funding decisions will require Board approval only, or whether they should be subject to shareholder approval as a Reserved Matter (see paragraph 1(l)).
Guidance for CEG: If you intend to raise future funding via community shares offers (where you are legally constituted as a Community Benefit Society), then you should seek specialist advice as to how this can be reflected in these Heads of Terms and the Agreements. 
Paragraph 1(f): Key terms of the JV – Board composition HIGH PRIORITY
Purpose: This paragraph establishes the composition of the Board of JVCO, including the total number of directors and the number of directors each Party has the right to appoint. The Heads of Terms assume that the Developer will have the right to appoint a chairperson who will have a casting vote.
The allocation of director appointments reflects each party's level of control over JVCO's operations and the chairperson's casting vote provides a tie-breaking mechanism where there is deadlock. 
The Heads of Terms assumes that the CEG will (as minority shareholder) have the right to appoint fewer directors than the Developer (as majority shareholder). 
Action Required:
· Insert the total number of directors that will sit on the Board. 
· Insert the number of directors that each Party will have the right to appoint.
· Consider whether the Developer should have the right to appoint a chairperson with a casting vote. 
Guidance for CEG: As majority shareholder, the Developer would expect to control the Board, and a casting vote enables the chairperson to break tied votes in Board resolutions without the need for an additional Developer appointed director. This is not required where the Developer already has the right to appoint more directors than the CEG.
Paragraph 1(g): Key terms of the JV – Board meetings HIGH PRIORITY
Purpose: This clause sets out how the JVCO's Board of Directors will be composed and how key governance decisions will be made.
Action Required:
· Insert the frequency of Board meetings (the Heads of Terms suggest quarterly, but this may be amended to an alternative frequency, depending on the stage of the project and the level of CEG involvement required).
· Confirm the quorum requirement. The Heads of Terms propose at least one CEG director and one Developer director, which ensures both parties must be represented for Board meetings to proceed. 
Paragraph 1(h): Key terms of the JV – Share transfers HIGH PRIORITY
Purpose: This paragraph provides that the Shareholders' Agreement and the Articles of Association (as applicable) will include customary share transfer restrictions, including pre-emption rights.  
Share transfer restrictions are common in joint venture arrangements and ensure that neither party can freely transfer their shares to a third party without first offering them to the remaining party, thus ensuring that the remaining party is not stuck in a joint venture with an unwanted third party.
Action Required:
· Ensure that pre-emption rights and shareholder consent restrictions are sufficient to protect the CEG as minority shareholder. 
Guidance for CEG: A CEG holding less than 25% of voting rights cannot statutorily block disapplication of pre-emption rights. However, the Shareholders’ Agreement can include contractual pre-emption protections on share allotment and transfer as Reserved Matters requiring CEG consent (see below). These are enforceable regardless of the statutory position. See the separate guidance on the Shareholders’ Agreement for more information.
Paragraph 1(i): Key terms of the JV – Obligatory transfer events 
Purpose: This paragraph provides that each Party will be required to transfer their interests in JVCO for fair value in the event of insolvency. 
This provision enables the solvent Party to acquire the JVCO shares of a Party that becomes insolvent, ensuring that the insolvent party's insolvency practitioners cannot disrupt the operation of JVCO or sell the shares to a third party.
Paragraph 1(j): Key terms of the JV – Deadlock resolution panel 
Purpose: This paragraph provides that in the event of deadlock (e.g. where there is no quorum at a shareholder or board meeting, or where shareholder approval is required and shareholders cannot reach agreement on a Reserved Matter), the Shareholders’ Agreement will include a deadlock procedure whereby decisions are elevated to a resolution panel.
Deadlock can paralyse a joint venture. A deadlock resolution mechanism provides a path forward when the parties cannot agree on a decision that requires their mutual consent. Elevation to a resolution panel (comprising senior representatives from each party) can facilitate compromise.
Paragraph 1(k): Key terms of the JV – Reserved matters HIGH PRIORITY & COMMONLY NEGOTIATED
Purpose: This paragraph provides that the Shareholders’ Agreement will include customary reserved matters requiring shareholder consent from both the CEG and the Developer for the Board to proceed with such matters. This provides minority shareholder protection to the CEG by ensuring that certain important decisions cannot be taken by the Developer (through its Board control) without the CEG's approval. Examples of customary reserved matters include: (i) changes to the Articles of Association of the JVCO; (ii) commencing high stakes litigation; (iii) increasing or decreasing the share capital of the JVCO; and (iv) selling off core project assets of the JVCO.
Action Required:
· Insert details of any bespoke Reserved Matters, beyond matters that would be considered ‘customary’, given the specifics of the Project (e.g. matters relating to grid connections, power purchase agreements, or subsidy arrangements).
Guidance for CEG: Reserved Matters are one of your most important protections as a minority shareholder and provide the CEG with rights that it would otherwise not have by virtue of its percentage shareholding and voting rights in the JVCO. See the Shareholders’ Agreement template guidance for more detailed guidance on Reserved Matters. 
Paragraph 1(m): Key terms of the JV – Warranties HIGH PRIORITY & OPTIONAL
Purpose: This paragraph explains that the Developer will provide customary warranties about the JVCO, covering matters such as corporate formation, accounting, assets, real estate holdings, commercial agreements, general compliance and absence of litigation or material disputes. 
Note that this paragraph is only appropriate where the JVCO is a pre-existing company owned by the Developer (as opposed to a newly incorporated shell company). This will typically be the case in a Share Acquisition scenario but may also apply in a Share Subscription scenario where the CEG is subscribing for shares in an existing company that has been trading or holds assets or liabilities.
Action Required: 
· Delete or retain this paragraph as appropriate. 
Guidance for CEG: If the JVCO is a shell company when the Parties enter into the Agreements, with no contractual rights or obligations, then short-form warranties are likely to be sufficient. If the JVCO is a trading company, then longer form warranties should be sought from the Developer.
Paragraph 1(n): Key terms of the JV – Drag/Tag Along Rights HIGH PRIORITY & COMMONLY NEGOTIATED
	Purpose: This paragraph provides that the Shareholders’ Agreement and Articles of Association will include tag-along rights and drag-along rights.  
Action Required: 
· In respect of the drag-along rights, consider whether any further provisions should be added to the CEG's benefit here. This could include: (i) exercise of drag-along rights only being permitted after a minimum period of shareholding by the Developer, (ii) exclusion of drag-along rights during the development phase of the project, (iii) notice periods for the exercise of drag-along rights, (iv) floor price for exercise of drag-along rights, (v) requirements for buyer to agree to take on the CEG's community benefit obligations in respect of the project.   
Guidance for CEG: The protections outlined can be crucial for the CEG as drag-along rights can require the CEG to sell its shares, even where it does not wish to. 
Paragraph 1(o): Key terms of the JV – Governing law 
Purpose: This paragraph establishes English law as the governing law of the Agreements. 
Paragraph 2: Share class rights HIGH PRIORITY
Purpose: This paragraph addresses the rights attaching to different classes of shares. It specifies that the A ordinary shares (to be held by the Developer) and the B ordinary shares (to be held by the CEG) will have specified voting rights. Different share classes in a JVCO are used to create flexibility, allowing parties to tailor rights, rewards, and control based on their specific contributions and expectations.
Note that the detailed share class rights will be set out in the JVCO’s Shareholders’ Agreement and Articles of Association. For simplicity, the A ordinary shares and B ordinary shares have identical share class rights in the template documents. 
Paragraph 3: Confidentiality HIGH PRIORITY
Purpose: This paragraph is legally binding and requires each Party to keep information concerning the Project and the affairs of the other Party confidential for a period of two years after the date of the Heads of Terms. Carve outs have been included for disclosures that are required to evaluate the JV, including disclosures to employees, officers, representatives and the like. 
Confidentiality protections are critical given that the parties will be sharing sensitive commercial, technical, and financial information during the negotiation and due diligence process.
Action Required: 
· Review the permitted disclosure exceptions and confirm they are sufficient for your project. In particular, consider whether the CEG needs to disclose information to community shareholders, local authority partners, grant funders, or volunteer board members, and ensure the drafting permits this.
Guidance for CEG: Confidentiality obligations are particularly important for community energy groups because a CEG may need to share project information with a wide range of stakeholders including volunteer directors, community shareholders, local councils, and grant-making bodies. You should ensure that the permitted disclosure exceptions are broad enough to allow you to share information with these groups without breaching the Agreement. If the standard exceptions do not cover your needs, negotiate additional carve-outs before signing. 
Paragraph 4: Inadequacy of damages 
Purpose: This paragraph is legally binding and provides that damages alone would not be an adequate remedy for breach of the confidentiality obligations. It confirms that the non-defaulting Party shall be entitled to injunctive relief, specific performance or other equitable remedies for any threatened or actual breach of confidentiality. 
This provision is important because:
· Monetary damages may be difficult to quantify for breach of confidentiality.
· Once confidential information is disclosed, monetary compensation cannot reverse the disclosure.
· Injunctive relief can prevent disclosure before it occurs or prevent further disclosure after an initial breach.
Paragraph 5: Time limits 
Purpose: This paragraph requires the Parties to negotiate in good faith with a view to executing the Agreements by a specified longstop date. It also permits either Party to terminate negotiations at any time without liability, whilst preserving the legally binding provisions (confidentiality, inadequacy of damages, costs, third party rights, governing law and jurisdiction, and the legally binding clause).
The good faith obligation and longstop date encourage timely progress towards the definitive Agreements, whilst the right to terminate without liability confirms that the Heads of Terms (save for specified exceptions) are non-binding and neither party is obliged to proceed.
Action Required:
· Insert the longstop date by which the parties aim to execute the Agreements. 
Paragraph 6: Costs 
Purpose: This paragraph is legally binding and provides that each Party shall pay its own costs incurred in connection with the proposed JV, whether or not it proceeds. 
Paragraph 7: Third party rights 
Purpose: This paragraph is legally binding and provides that no one other than a Party to the Heads of Terms, their successors and permitted assignees, shall have any right to enforce any of its terms.
Paragraph 8: Governing law and jurisdiction
Purpose: These provisions establish English law as the governing law and give English courts exclusive jurisdiction. This provides certainty on which law applies and which courts have jurisdiction.
Paragraph 9: Legally binding HIGH PRIORITY
Purpose: This paragraph confirms that the Heads of Terms are not legally binding except for paragraphs 3, 4, 5, 6, 7, 8, and 9 (being the provisions relating to confidentiality, inadequacy of damages, time limits, costs, third party rights, governing law and jurisdiction, and this legally binding clause itself). 
This clause is critical as it clearly delineates which provisions are legally binding and which are not. The substantive commercial terms (paragraphs 1 and 2) are expressed as an intention and framework for negotiation, not as binding commitments. This allows the parties to negotiate freely without legal commitment to proceed.
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