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[bookmark: _Hlk221109952][SUBJECT TO CONTRACT][footnoteRef:1] [1:  B&B Note: Non-legally binding nature of HoTs to be explained in Guidance. ] 

[DEVELOPER ENTITY[footnoteRef:2]] [2:  B&B Note: This Template assumes that a Developer Entity is the Seller ] 

[DEVELOPER ADDRESS]
[DATE]
Dear [DEVELOPER ENTITY]
Proposed transfer of assets at [SITE] by [FULL COMPANY NAME OF DEVELOPER ENTITY] 
Further to our recent discussions, these heads of terms set out the principal terms and conditions on and subject to which [DEVELOPER ENTITY] (the "Seller") is willing to sell to [CEG ENTITY] (the "Purchaser"), certain renewable energy assets (including associated contracts, loose plant, information and records) at [INSERT PROJECT SITE] (the "Proposed Transaction"), subject to the agreement and signing by the parties of a definitive, legally binding asset transfer agreement (the "Agreement").
These heads of terms are not exhaustive and are not, nor are they intended to be, legally binding except as specifically set out below.
[bookmark: _Ref221111205]ASSETS TO BE TRANSFERRED 
[bookmark: _Ref221111168]The Purchaser proposes to acquire from the Seller all assets forming part of the [INSERT NAME OF PROJECT][footnoteRef:3] (the "Assets"), including, without limitation: [3:  B&B Note: Query for Catapult/GBE - how are assets typically identified (e.g. by reference to a redline boundary? a complete list)] 

[SPECIFY FIXED ASSET(S), E.G., WIND TURBINE(S), SOLAR PANELS, ETC.] ("Fixed Assets");
the benefit (subject to the burden) of the contracts relating to the physical assets, including [SPECIFY KEY CONTRACTS, E.G., OPERATION AND MAINTENANCE AGREEMENT, POWER PURCHASE AGREEMENTS, GRID CONNECTION AGREEMENTS, LEASE[footnoteRef:4]] together the ("Contracts"); [4:  B&B Note: Suggested list of contracts to be moved to Guidance.] 

all loose plant, machinery, equipment, tools and furniture used by the Seller in connection with the Fixed Assets, including but not limited to machinery, tools, and equipment;
all information (including know-how) belonging to or under the control of the Seller which has been used or is intended to be used in connection with the physical assets, including all drawings, plans, specifications, and technical documentation;
all records and files held in any medium relating to the physical assets, including maintenance records, compliance records, and operational data; and
[all (if any) of the other assets, property or rights of the Seller relating to or connected with or required or intended for use in connection with the Fixed Assets and which are not otherwise described in this paragraph 1.1, save only as provided in paragraph 1.3.]
[bookmark: _Ref221111195][The Purchaser proposes to assume from the Seller the following liabilities relating to the Assets:
[the obligation to perform the Contracts from completion in accordance with their terms.]
[SPECIFY ANY OTHER ASSUMED LIABILITIES] ("Assumed Liabilities")
and no other debts, liabilities or obligations of the Seller whatsoever. 
[bookmark: _Ref221111173]The following assets will not be transferred to the Purchaser:
[SPECIFY EXCLUDED ASSETS].
Save for the liabilities specified in paragraph 1.2, the Purchaser will not assume any liabilities, debts or obligations of the Seller relating to the Assets.
The Assets proposed to be purchased will be acquired free from all claims, liens, equities, charges, encumbrances and adverse rights of any description, including reservation of title.
[EMPLOYEES]
[bookmark: _Ref221111201]PRICE[footnoteRef:5] [5:  B&B Note: This template assumes that the Price will be paid in full in cash on completion. Guidance will explain that payment can also be made in tranches or part deposited in an escrow account.] 

Subject to due diligence [the assumptions set out in paragraph 3] and completion of the Agreement the Purchaser will pay an aggregate price of £[AMOUNT] to the Seller for the Assets set out in paragraph 1 ("Price").
[The Price will be paid in full in cash on completion.]
[ASSUMPTIONS
The Purchaser has calculated the Price based on [DETAILS OF INFORMATION PROVIDED TO THE PURCHASER TO DATE],[and on the basis of] the following assumptions:
[SET OUT ASSUMPTIONS][footnoteRef:6]. [6:  B&B Note: Guidance will set out some common assumptions for renewable energy assets, e.g. operational capacity, projected energy output, condition of the assets.] 

CONDITIONS
The Proposed Transaction is conditional on the following matters:
the Purchaser conducting, and being satisfied with the results of, financial, legal, tax and commercial due diligence concerning the Assets, including (without limitation) [LIST SPECIFIC REPORTS AND INVESTIGATIONS REQUIRED][footnoteRef:7], and any other matters that the Purchaser considers necessary; [7:  B&B Note: Guidance to include some key examples, e.g.: (1) technical condition surveys; (2) review of all Contracts; (3) review of all licences, permits and authorisations.] 

approval of the Proposed Transaction by the [board of directors]/[elected committee][footnoteRef:8] of the Purchaser and by the board of directors [and shareholders] of the Seller; [8:  B&B Note: This has been drafted assuming that CEGs are community benefit societies.] 

the parties agreeing, signing and exchanging the Agreement incorporating all the terms of the Proposed Transaction, including (without limitation) the matters set out in paragraph 6;
any regulatory, planning or environmental consents or approvals necessary for the Proposed Transaction being received on terms satisfactory to the Purchaser, and such consents and approvals remaining in full force and effect;
the Seller's warranties in the Agreement being true and accurate at completion and there being no material breach of the Seller's obligations under such agreement;
there being no material adverse change in the condition, operation or performance of the Assets between the date of these heads of terms and completion of the Agreement;
no contract or licence that affects the Assets being terminated, or amended in any materially adverse respect, between the date of these heads of terms and completion;
[the grant of new licences to the Purchaser, on terms satisfactory to it, by [NAME] in respect of [SUBJECT MATTER OF LICENCES] / [the novation of licences to the Purchaser in respect of [SUBJECT MATTER OF LICENCES];]
[The Purchaser securing financing for the Proposed Transaction][footnoteRef:9]; and  [9:  B&B Note: To be updated if/when financing arrangements are clarified. ] 

[the Parties agreeing and entering into any grid sharing arrangements for the Site.]
[bookmark: _Ref221111210]ASSET TRANSFER AGREEMENT
As soon as reasonably practicable following the signature of these heads of terms, the parties will begin negotiating the Agreement, [the initial draft of which will be prepared by the Purchaser's solicitors/advisers.][footnoteRef:10] [10:  B&B Note: This assumes that the Template form Asset Transfer Agreement is being used.] 

The Agreement will include (without limitation) the terms summarised in this paragraph 6, together with such other terms, conditions, warranties, covenants and indemnities as are appropriate to a transaction in the nature of the Proposed Transaction.
The Seller will provide the Purchaser with warranties appropriate to the Proposed Transaction relating to the Assets, in terms to be agreed by the parties ("Transaction Warranties"). The Transaction Warranties will address (without limitation) the following matters:
the Seller is the sole legal and beneficial owner of the Assets free from encumbrances;
all records relating to the use, operation or which are otherwise related to the Assets, are in the possession of the Seller, have been fully, properly and accurately prepared and maintained;
all Contracts are legally binding, in full force and effect;
all Assets proposed to be transferred comply with regulatory requirements, are in good repair and working order, have been regularly maintained, and are not obsolete;
all Assets are adequately insured and all insurance policies are in full force and effect;
there are no proceedings, investigations or inquiries in respect of the Assets;
the Seller has complied with all applicable law in respect of the Assets and has obtained all material licences, registrations, consents, approvals and permits;
the Seller holds and complies with all environmental consents required for the operation of the Assets and is in compliance with environmental law;
[Energy generation and performance warranties];[footnoteRef:11] [11:  B&B Note: Guidance to be provided as to appropriate warranties. ] 

[GRID CONNECTION];
[such other warranties as the Purchaser may reasonably require following completion of its due diligence of the Assets].
The Seller will provide an indemnity to the Purchaser, in terms to be agreed by the parties, in respect of:
all losses the Purchaser suffers or incurs arising out of the Seller's failure to perform, pay and discharge liabilities that are not Assumed Liabilities; and
any other actual or potential liabilities identified during the Purchaser's due diligence investigation in respect of which the Purchaser requires indemnity cover.
The Seller's liability under the Transaction Warranties will be subject to limitations appropriate to the Proposed Transaction, in terms to be agreed by the parties, including the following:
the Seller's aggregate liability will be capped at an amount equal to the Price[footnoteRef:12]; and [12:  B&B Note: Optionality will be explained in guidance, the cap on liability could be a different figure agreed between the parties.] 

the period for notifying any claims under the Transaction Warranties will expire [NUMBER] [months / years] following completion;
Prior to completion, the Assets will be operated in the ordinary course with a view to preserving them in good condition. In particular, the Seller will give the Purchaser such undertakings regarding the operation of the Assets in the period between exchange of the Agreement and its completion as the Purchaser requires, including (without limitation) an undertaking not to take any of the following actions without the Purchaser's written consent:
dispose of, or create any encumbrance over, any of the Assets;
enter into any new contracts or material commitments relating to the Assets; and
vary or terminate any material Contracts.  
The Purchaser shall perform the Contracts to be assumed by it in respect of the period from completion. All Contracts shall be assigned to the Purchaser so far as possible.  Where an assignment is not possible, the Seller shall make arrangements to enable the full benefit of the contracts to be made available to the Purchaser.
DUE DILIGENCE
As soon as reasonably practicable after the signature of these heads of terms, the Purchaser will arrange for its advisers, to carry out a detailed due diligence investigation of the Assets, including, technical, [legal, accounting, financial, commercial and tax affairs.]
The Seller will, so far as is reasonably practicable:
provide the Purchaser's officers, agents and advisers with full access to such records, advisers and operations of the Assets as required to enable the Purchaser to complete its due diligence investigation;
provide, or make available to the Purchaser's officers, agents and advisers such information relating to the Assets as the Purchaser may reasonably require in order to evaluate and assess the Assets in connection with the Proposed Transaction; and
respond to all due diligence enquiries raised by or on behalf of the Purchaser for the purpose of the Proposed Transaction in a comprehensive, accurate and timely manner.
[Except with the Seller's prior written consent, neither the Purchaser nor anyone acting on its behalf will contact or communicate directly with any employees, landlords, bankers, or suppliers of the Seller, or disclose to any of them the purpose of the Purchaser's due diligence investigations.][footnoteRef:13] [13:  B&B Note: Guidance to explain that this drafting would not be included in the CEG’s initial draft, but can be included if required by the Seller.] 

TIMETABLE AND NEGOTIATIONS
The Purchaser intends to proceed as quickly as possible with the Proposed Transaction.  The Purchaser and the Seller will negotiate in good faith with a view to signing and exchanging the Agreement on or before [DATE] and completing the Proposed Transaction on or before [DATE].
The Purchaser may terminate negotiations in relation to the Proposed Transaction at any time without giving a reason for doing so and without incurring any liability to the Seller in relation to such termination.  For the avoidance of doubt, the provisions of paragraph 10 and paragraph 11 of these heads of terms will not be affected by any such termination and they will continue in full force and effect.
The Purchaser and the Seller agree and acknowledge that these heads of terms are not intended to, nor do they, create a legally binding obligation to proceed with the Proposed Transaction, and no such obligation will arise unless and until the Agreement is agreed, signed and exchanged by the parties.
[bookmark: _Ref221111232][EXCLUSIVITY
This paragraph 9 is legally binding.
The following definitions apply in this paragraph 9.
"Exclusivity Period" means the period commencing on the date of these heads of terms and ending at [TIME] on [DATE].
"Seller's Group" means the Seller, any subsidiary or holding company from time to time of the Seller, and any subsidiary from time to time of a holding company of the Seller.  For the purposes of this definition, subsidiary and holding company have the meanings set out in section 1159 of the Companies Act 2006.
"Third Party Negotiations" means discussions or negotiations between the Seller or any member of the Seller's Group (or any of their respective officers, agents, employees, advisers or other representatives) and any person other than the Purchaser (or any of their respective officers, agents, employees, advisers or other representatives) (Third Party), relating to a Corporate Activity; being the disposal (whether by way of sale, offer, transfer or otherwise) of all, or any part of, the Assets.
The Seller agrees that for the duration of the Exclusivity Period, it will discuss and negotiate the Proposed Transaction with the Purchaser on an exclusive basis.
In consideration of the Purchaser paying the Seller the sum of £[1], receipt of which is hereby acknowledged, and incurring fees and expenses and other costs in connection with, and committing management time and resources to, its due diligence investigations in relation to the Assets and negotiating the Proposed Transaction, the Seller undertakes that for the duration of the Exclusivity Period it will not (and will procure that no member of the Seller's Group, nor any of their respective officers, employees, agents or advisers will), directly or indirectly:
continue, enter into, re-start, solicit, initiate or participate in any Third Party Negotiations; or
induce, solicit, seek, encourage or respond to any approach that might lead to Third Party Negotiations; or
solicit, encourage or respond to any approach from a Third Party in relation to a Corporate Activity; or
enter into any heads of terms, agreement, arrangement or understanding (whether or not legally binding) relating to a Corporate Activity with a Third Party, whether pursuant to any Third Party Negotiations or otherwise; or
withdraw from negotiations with the Purchaser in relation to the Proposed Transaction; or
supply, disclose or otherwise make available any information about the Assets or the Seller or any member of the Seller's Group to a Third Party for the purpose of evaluating, or deciding whether to pursue or make an offer in connection with, a Corporate Activity.
Immediately on signing these heads of terms, the Seller shall terminate, or procure the termination of, any Third Party Negotiations currently taking place.
The Seller shall procure that its officers, employees, agents, advisers and other representatives, and each member of the Seller's Group and their respective officers, employees, agents, advisers and other representatives, comply with the undertakings in this paragraph 9 as if they were the Seller.
The Seller shall notify the Purchaser in writing immediately if, during the Exclusivity Period, the Seller or any other member of the Seller's Group receives an indication from any Third Party (including any Third Party with whom the Seller or any other member of the Seller's Group were having Third Party Negotiations prior to the date of these heads of terms) that such Third Party may wish to have discussions with a view to a possible Corporate Activity.
[bookmark: _Ref221111263]The Seller acknowledges that the Purchaser will incur significant costs, fees and expenses by relying on this paragraph 9 and, if the Seller is in breach of its obligations under this paragraph 9, the Seller shall (without prejudice to any other rights or remedies that the Purchaser may have) indemnify the Purchaser in respect of all reasonable costs, fees, disbursements and expenses (including in each case any applicable VAT) which have been or will be incurred by the Purchaser in connection with its investigation, evaluation and negotiation of the Proposed Transaction (including any costs, fees or expenses incurred before these heads of terms are signed).
Without prejudice to any other rights or remedies that the Purchaser may have, the Seller acknowledges and agrees that damages alone would not be an adequate remedy for any breach of the undertakings in this paragraph 9.  Accordingly, the Purchaser shall be entitled to the remedies of injunction, specific performance or other equitable relief for any threatened or actual breach of such undertakings.][footnoteRef:14] [14:  B&B Note: Optionality.] 

[bookmark: _Ref221111222]GENERAL
This paragraph 10 is legally binding.
Subject to paragraph 9.8, and except as expressly provided in these heads of terms, each Party shall pay its own costs and expenses incurred in connection with the Proposed Transaction whether or not it proceeds to completion, including (without limitation), relating to the preparation, negotiation and execution of these heads of terms, the Agreement [and any documents contemplated by them].
These heads of terms are confidential to the parties and their advisers and are subject to the confidentiality agreement entered into between the Purchaser and the Seller [and the Guarantor] dated [DATE], which agreement is not affected by these heads of terms and continues in full force and effect.
[bookmark: _Ref221111226]GOVERNING LAW AND THIRD PARTY RIGHTS
This paragraph 11 is legally binding.
English law
These heads of term and any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with them or their subject matter or formation shall be governed by and construed in accordance with the law of England and Wales.
English courts
Each Party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with these heads of terms or their subject matter or formation.
No one other than a Party to these heads of terms[, their successors and permitted assignees,] shall have any right to enforce any of its terms.
Please sign and return the enclosed copy of these heads of terms as soon as possible to confirm your agreement to the above.

[Yours faithfully],

......................................................


We confirm our agreement to the above heads of terms.
	SIGNED by [NAME OF DIRECTOR]
for and on behalf of [NAME OF DEVELOPER ENTITY]

	


	Director Signature


	Director Name 





We confirm our agreement to the above heads of terms.
	SIGNED by [NAME OF DIRECTOR]
for and on behalf of [NAME OF CEG ENTITY]

	


	Director Signature


	Director Name 
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