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[bookmark: _Toc222477123]Introduction
This guidance is intended to accompany the template Heads of Terms (Split Site) (the Heads of Terms or Template) for use in Split Site Shared Ownership Projects involving a Developer and a Community Energy Group (CEG).
Heads of Terms (also known as a letter of intent or term sheet) is a preliminary document that sets out the principal commercial terms on which parties are willing to proceed with a transaction. The function of Heads of Terms is to establish a clear understanding between the parties of the key terms of the proposed arrangement, enabling both parties to invest time and resources in due diligence and further negotiations with confidence that the fundamental deal structure has been agreed.
[bookmark: _Hlk222309955][bookmark: _Hlk222309848]The Template is designed for SO Projects where the CEG proposes to acquire ownership of specific physical renewable energy assets (such as one or more wind turbines or a portion of a solar array) from the Developer at a site where the Developer will retain ownership of other assets (rather than the CEG acquiring a company that owns the relevant assets). This Split Site arrangement enables the CEG to own discrete assets as part of a larger project site while the Developer continues to own and operate the retained project assets.
The Template is expressed to be non-legally binding except for specified provisions. This allows the parties to progress the transaction and conduct due diligence without being committed to complete the transaction unless and until they sign the definitive transaction agreement (see the separate Asset Transfer Agreement template and guidance).
[bookmark: _Hlk221538412]NOTE FOR USERS OF THIS GUIDANCE DOCUMENT:  
This guidance document has been developed for use by Community Energy SO projects only. It is intended to provide a useful starting point for conducting your Community Energy SO Project but is guidance only. This guidance does not promote the use of any particular shared ownership model. You will need to review and develop it in conjunction with your legal, financial, technical and procurement advisors to reflect your requirements and the circumstances of your project.  Although we have taken care in the production of this guidance document, you cannot rely on it as legal advice and no warranty, express or implied, is given as to its accuracy nor does [Bird & Bird] accept any liability for any error or omission.  You must take your own independent legal advice in relation to the development of appropriate documents for your project.  

[bookmark: _Toc217320669][bookmark: _Toc217320670][bookmark: _Toc222477124]Use of Template and this Guidance 
Capitalised terms not defined in this Guidance have the meaning given to them within the Template. See also the glossary at the end of this Guidance to aid in your understanding of some of the key terms and abbreviations used in this guidance.
This Guidance provides commentary on the provisions contained within the Template.
The Template has been prepared on the basis that certain details will need to be inserted on a project-specific basis (and these areas are marked for specific attention with a [ ]).  It may be that for your particular proposed transaction, the parties are not able to agree on certain project specific details at the point at which Heads of Terms are finalised and entered into, in which case the relevant item should be deleted from the Heads of Terms and the remainder of the Heads of Terms can still be completed. 
[bookmark: _Hlk221626835]The Template may also need to be amended in various ways to take into account the specifics of particular arrangements agreed between the CEG and the Developer. This includes where the Heads of Terms include optional paragraphs. Optionality is marked with [ ] explained in this guidance.
The Template assumes that there are two parties:
· The Seller - the Developer entity that currently owns the assets proposed to be transferred
· The Purchaser - the CEG that proposes to acquire the assets
[bookmark: _Hlk221626888]Care should be taken to ensure consistency between the Heads of Terms and any other preliminary documents the parties have entered into, including any Memorandum of Understanding or Confidentiality Agreement. 



[bookmark: _Toc222477125]Paragraph-by-paragraph commentary
Developer Addressee Details and Introductory Paragraph 
Purpose: The introductory paragraph sets out the parties’ details (with the Developer as Seller and the CEG as Purchaser) and the background for the proposed transaction, including the parties’ intent to sign a definitive, legally binding Asset Transfer Agreement (the Asset Transfer Agreement or Agreement) at a later date. 
Action Required:
· Complete placeholders, including the Developer's details and site name
Guidance for CEG: The opening paragraph also clarifies that the Heads of Terms are not legally binding except where specifically set out. No legally binding obligation to proceed arises until the Asset Transfer Agreement is agreed, signed and exchanged.  Where terms are stated to be legally binding, this means that they are enforceable by law and if a party does not comply with them, the other can seek legal remedies, such as damages, in court.   The following provisions are drafted to be legally binding:  Exclusivity (if included); Costs; Confidentiality (by reference to a separate Asset Transfer Agreement); Governing law and jurisdiction.
Paragraph 1: Assets to be Transferred 
Purpose: This paragraph lists the assets that the Purchaser proposes to acquire from the Seller, including fixed assets, contracts, loose plant and equipment, information and know-how, and records and files.
Paragraph 1.1.6 is an optional ‘catch-all’ to ensure that the Purchaser will acquire all assets, property or rights relating to or connected with the relevant fixed assets, even if they are not specifically identified. 
This paragraph also establishes which liabilities the Purchaser will take on (“assumed liabilities”) and which will be excluded and will remain with the Seller.
Action Required:
· Where indicated, specify: 
· the fixed assets being acquired (e.g., wind turbine(s), solar panels, battery storage, transformers, etc.)
· key contracts relating to the assets
· other assumed liabilities 
· excluded assets
· Consider whether to include the ‘catch-all’ clause 1.1.6
Guidance for CEG: The assets to be transferred should be clearly identified and described with sufficient detail to avoid ambiguity. Ensure you understand which assets you are acquiring and which the Developer will retain. Pay particular attention to shared infrastructure (such as access roads, grid connection equipment, or control systems) and ensure the Asset Transfer Agreement will address how this shared infrastructure will be dealt with. Review carefully which liabilities you will assume and which will remain with the Seller - you should only assume liabilities directly relating to the assets you are acquiring going forward, not historical liabilities or liabilities relating to the Developer's retained assets.
Paragraph 2: Price 
Purpose: This paragraph sets out the total price the Purchaser will pay to the Seller for the Assets, subject to due diligence, completion of the Asset Transfer Agreement, and any price adjustment mechanism agreed between the parties. 
Action Required:
· Insert the price amount in pounds sterling
· Confirm whether the Price will be paid in full in cash on completion, or structured differently (e.g. in tranches, escrow or completion accounts adjustments)
· Consider whether the Price is subject to any adjustments (e.g. for working capital, or to reflect changes in energy generation estimates associated with the assets between signing of the heads of terms and completion of the Asset Transfer Agreement).
Guidance for CEG: The Heads of Terms assumes that the Price will be paid in full in cash on completion. However, payment may be structured differently (e.g. in tranches or with part of the purchase price deposited in an escrow account). The Price may also be subject to a price adjustment mechanism. For example, the Price can be adjusted by reference to the preparation of accounts on completion. If a price adjustment mechanism will be included, it may be helpful to add in a worked example using a set of assumed figures. 
Paragraph 4: Assumptions 
Purpose: This optional paragraph sets out the assumptions according to which the Purchaser has calculated the Price. Clearly stating the assumptions underpinning the Price protects the Purchaser if the assumptions prove to have been incorrect. It provides a basis for price adjustment or for the Purchaser to withdraw if due diligence reveals material discrepancies between the assumptions and reality.
Action Required:
· Consider whether this paragraph is relevant to your circumstances; if not delete. 
· If it is relevant, set out all assumptions relied upon in calculating the Price, e.g.
· Generation capacity of the assets
· Projected energy output/generation figures
· Physical condition of the assets
· Remaining useful life of key components
· Subsidy or tariff arrangements
· Compliance with regulatory requirements
· Absence of material defects or required repairs
· Grid connection capacity and export limits
This paragraph is in [  ] because it is optional and can be deleted if there are no agreed assumptions relied on in calculating the Price. 
Guidance for CEG: If you have calculated the Price based on certain assumptions (for example, that the turbines will generate a certain amount of electricity per year, or that they are in good working condition with no major repairs required), you can document these assumptions here. If due diligence later reveals that the assumptions were incorrect (for example, actual generation is significantly lower than assumed, or major repairs are required), this will help form a basis to renegotiate the Price or withdraw from the transaction. Be as specific as possible when documenting assumptions. 
Paragraph 5: Conditions
Purpose: This paragraph sets out the conditions precedent that must be satisfied (or waived by the relevant party) before the parties become legally obliged to complete the asset transfer transaction. Conditions precedent are critical contractual protections that allow either party to withdraw from the transaction without penalty if certain fundamental requirements cannot be met.
The key function of conditions precedent is to ensure that neither party is forced to proceed with the transaction if circumstances make it commercially unviable, legally impossible, or significantly different from what was originally contemplated. 
Action Required:
· Specify the specific reports and investigations required, which may include technical condition surveys, review of all Contracts, and review of all licences, permits and authorisations. Consider requiring structural surveys, electrical testing, environmental assessments, title reports, tax reports and/or financial models (5.1.1)
· Confirm whether approval is required from the board of directors or elected committee of the Purchaser and from the board of directors and shareholders of the Seller. (Note: This has been drafted assuming that CEG is acommunity benefit society) (5.1.2)
· Identify any regulatory, planning or environmental consents or approvals necessary for the Proposed Transaction. Consider, for example, Ofgem approvals and distribution/transmission network operator consents (as appropriate) (5.1.4)
· If applicable, specify the licences that must be granted or novated to the Purchaser and identify the relevant licensors (5.1.8)
· [If applicable, include a condition that the Purchaser secures financing for the Proposed Transaction. Consider whether this should reference GBE loans or other specific funding sources. (5.1.9)][footnoteRef:1] [1:  B&B Note: To be updated based on feedback received from client regarding sources of funding. ] 

· If applicable, include a condition that the parties must agree and enter into grid sharing arrangements for the Site (5.1.10)
Guidance for CEG: The due diligence condition (5.1.1) is particularly important – this gives you discretion to withdraw if investigations reveal problems. 
The internal approvals condition (5.1.2) ensures both parties obtain necessary governance authorisations. 
Regulatory and third-party consents (5.1.4 and 5.1.8) are essential because without them, you may not be able to legally operate the Assets. Identify early which consents are required (such as Ofgem approvals, network operator consents, planning consents, and environmental permits) and ensure sufficient time is allowed to obtain them.
[The financing condition (5.1.9) protects you if you cannot secure funding on acceptable terms. Consider whether to include this and whether to specify parameters such as maximum interest rates or required GBE loan approval.]
The operational arrangements condition (5.1.10) is essential for split site arrangements. You must agree how shared infrastructure (grid connections, access roads, substations) will be managed, maintained and paid for before completion.
Ensure the Longstop Date provides realistic time to satisfy all conditions. If conditions cannot be satisfied by that date, either party may terminate the transaction.
Paragraph 6: Asset Transfer Asset Transfer Agreement
Purpose: This paragraph requires the parties to begin negotiating the Asset Transfer Agreement as soon as reasonably practicable following signature of the heads of terms.  
This paragraph also contains the key terms to be included in the Asset Transfer Agreement, including warranties and interim operating restrictions.
This paragraph also includes an indemnity in favour of the Purchaser. This means that the Seller will be financially responsible for the Purchaser’s losses where they result from:
·  the Purchaser failing to properly discharge liabilities that the Parties have agreed would remain with the Seller under paragraph 1; and
·  liabilities identified during the Purchaser’s due diligence process. 
The Heads of Terms assume that the Seller’s liability under the warranties will be capped at the Price. 
This paragraph assumes that the Template form Asset Transfer Agreement is being used.
Action Required:
· Review the list of matters that the Transaction Warranties (paragraphs 6.3-6.3.11) will address and complete the specific warranties that will be required. For example, these may include warranties relating to: 
· the operation and maintenance of the Assets having been carried out in accordance with any relevant operating manuals and manufacturer’s guidelines and specifications; 
· all scheduled maintenance and inspections of the Assets having been carried out in accordance with manufacturers’ recommendations; 
· the Assets being in good condition and working order; 
· all conditions, consents and actions required for the Assets to supply energy to the grid being in place; and/or
· construction of the Assets having been carried out in accordance with Good Industry Practice.  
· Consider whether additional warranties are needed based on due diligence findings
· The Template caps the Seller's aggregate liability at an amount equal to the Price (paragraph 6.5.1), however this may be amended to be a figure agreed between the Parties
· Consider whether the Seller’s liability for the warranties will be subject to different time limits or financial caps
Guidance for CEG: Warranties are contractual statements of fact given by the Developer about the assets. If a warranty proves to be untrue, you may have a claim for damages against the Developer. Review the list of warranties carefully and ensure they address all matters revealed during due diligence. Consider whether additional specific warranties are needed based on your due diligence findings (for example, if technical surveys reveal concerns about a particular component, you may want a specific warranty about that component's condition). The indemnity provisions are also important - these require the Developer to compensate you for losses arising from excluded liabilities that remain the Developer's responsibility, and for liabilities identified during due diligence. Ensure the scope of the indemnities is clear and comprehensive. 
Paragraph 7: Due Diligence
Purpose: This paragraph allows the Purchaser to arrange for its advisers to carry out detailed due diligence of the Assets as soon as reasonably practicable after signature of the Heads of Terms. It also requires the Seller to provide full access to records, advisers and operations, and to provide information as reasonably required, and respond to enquiries in a comprehensive, accurate and timely manner.
Due diligence is critical for the Purchaser to verify its assumptions, identify risks, and determine whether to proceed with the transaction. The Seller's cooperation obligations ensure the Purchaser can conduct thorough investigations.
Action Required:
· Confirm the scope of due diligence investigations, including technical, legal, accounting, financial, commercial and tax affairs
Guidance for CEG:  The Template also includes an optional provision that prevents the Purchaser from contacting employees, landlords, bankers, or suppliers without the Seller's prior written consent. This drafting does not need to be included in your initial draft but can be included if requested by the Seller.
Paragraph 8: Timetable and Negotiations 
Purpose: This paragraph sets out the intended timetable for signing and exchanging the Asset Transfer Agreement and completing the Proposed Transaction, with a commitment to negotiate in good faith. It also preserves the Purchaser's right to terminate negotiations at any time without liability, whilst maintaining legally binding provisions regarding costs and confidentiality.
This paragraph confirms that the heads of terms are not intended to create a legally binding obligation to proceed with the Proposed Transaction, and no such obligation will arise unless and until the Asset Transfer Agreement is agreed, signed and exchanged.
Action Required:
· Confirm and complete placeholders 
Paragraph 9: Exclusivity 
Purpose:  This paragraph is drafted to be legally binding and creates an exclusivity period during which the Seller must negotiate with the Purchaser on an exclusive basis and cannot engage in Third Party Negotiations.
Exclusivity protects the Purchaser's investment of time, resources and costs in conducting due diligence and negotiating the transaction by preventing the Seller from simultaneously pursuing alternative buyers. 
Action Required: 
· Consider whether to include exclusivity provisions 
· If including exclusivity, specify the exclusivity period 
Guidance for CEG: Exclusivity can be valuable if you are incurring significant due diligence costs and want assurance that the Developer will not negotiate with a competing buyer. However, the Developer may resist exclusivity or require a shorter exclusivity period. If exclusivity is included, ensure the exclusivity period is long enough to complete due diligence and negotiations.
Paragraph 10: General 
Purpose: This paragraph is legally binding and addresses costs and the relationship with any pre-existing agreements. This establishes that each party will bear its own costs incurred in connection with the proposed transaction whether or not it proceeds. The Template includes an exception where the Seller breaches its exclusivity obligations (if included), in which case the Seller must indemnify the Purchaser for all reasonable costs incurred.
Paragraph 11: Governing Law and Third Party Rights
Purpose: This paragraph is legally binding and establishes the governing law, jurisdiction, and third party rights. These provisions provide certainty that English law applies and English courts have exclusive jurisdiction, preventing jurisdictional disputes. The third party rights provision controls who can enforce the heads of terms, being only the Developer and the CEG.  
Execution
Purpose: The execution provisions establish how the heads of terms will be signed by the parties. Proper execution ensures the legally binding provisions (exclusivity, costs, confidentiality, governing law) are enforceable.
· 


[bookmark: _Toc222477126]Final Considerations
Obtain independent legal and financial advice before signing the Heads of Terms or the definitive Agreements.
Purpose of these Heads of Terms 
Heads of Terms are helpful to ensure you are agreed on the fundamentals of the proposed transaction (e.g. the assets being transferred and the Price for them) before incurring further time and cost on due diligence and drafting of the Asset Transfer Agreement. 
Clarity as to exactly which assets are (and are not) being transferred is vital. 


[bookmark: _Toc222477127]Glossary of Key Terms and Abbreviations
	Assets
	The renewable energy assets proposed to be transferred from the Seller to the Purchaser, including fixed assets (such as wind turbines or solar panels), contracts relating to those physical assets, loose plant and equipment, information and know-how, and records and files

	Asset Transfer Agreement

	The definitive, legally binding agreement to be negotiated and signed by the parties following the Heads of Terms, which will set out all the terms and conditions of the proposed asset transfer transaction. 

	Assumed Liabilities
	The liabilities relating to the Assets that the Purchaser agrees to take on from the Seller (e.g. the obligation to perform the Contracts). 

	CEG (Community Energy Group)
	The community energy group party to the Heads of Terms in its capacity as the Purchaser proposing to acquire the Assets from the Developer.

	Completion
	The point at which the asset transfer transaction is finalised and the Assets transfer from the Seller to the Purchaser, typically taking place immediately after the signing and exchanging of the Asset Transfer Agreement, or at such other time as the parties may agree.

	Conditions Precedent
	The conditions that must be satisfied (or waived by the relevant party) before the parties become legally obliged to complete the asset transfer transaction. They exist to ensure that neither party is forced to proceed if circumstances make the transaction commercially unviable, legally impossible, or significantly different from what was originally contemplated.

	Contracts
	The contracts relating to the physical assets to be transferred, including (for example) operation and maintenance agreements, power purchase agreements, grid connection agreements, and leases.

	Developer

	The commercial entity that currently owns the Assets and is party to the Heads of Terms as the Seller, proposing to transfer specific renewable energy assets to the CEG whilst retaining ownership of other assets at the same site.

	Disclosure Letter
	A formal letter from the Seller to the Purchaser disclosing matters that qualify or provide exceptions to the Transaction Warranties. A disclosure made in the Disclosure Letter will qualify the relevant warranty, protecting the Seller from a warranty claim in respect of the disclosed matter.

	Due Diligence

	The detailed investigation carried out by the Purchaser and its advisers into the Assets to verify the Seller's statements, identify risks, and determine whether to proceed with the transaction. Due diligence typically covers technical, legal, accounting, financial, commercial and tax matters.

	Encumbrance

	Any claim, lien, equity, charge, encumbrance or adverse right of any description affecting an asset, including reservation of title. The Assets are to be transferred free from all Encumbrances.

	Exclusivity Period

	The period commencing on the date of the Heads of Terms and ending at a specified time on a specified date, during which the Seller must negotiate the Proposed Transaction with the Purchaser on an exclusive basis and cannot engage in Third Party Negotiations.

	Fixed Assets

	The specific physical renewable energy assets proposed to be transferred, such as wind turbines or solar panels, as specified in the Heads of Terms.

	Indemnity

	A contractual promise by one party to pay the other in full for losses arising from specified events. An indemnity is stronger than an ordinary damages claim in three key respects: there is no duty to mitigate loss; recovery is pound-for-pound without needing to prove foreseeability or causation; and the award cannot be reduced for contributory negligence. It is therefore a more certain and valuable remedy than a warranty or a standard breach of contract claim.

	Longstop Date
	The latest date by which all conditions precedent must be satisfied. If conditions cannot be satisfied by the Longstop Date, either party may terminate the transaction.

	Material Adverse Change

	A significant deterioration in the condition, operation or performance of the Assets between the date of the Heads of Terms and completion of the Asset Transfer Agreement, which entitles the Purchaser not to proceed with the transaction.

	Novation

	The process by which a contract is transferred from one party (the Seller) to another (the Purchaser) with the consent of the other party to that contract, so that the Purchaser steps into the Seller's shoes with both the benefit and the burden of the contract. Where novation is required rather than a simple assignment, the consent of the relevant third party must be obtained.

	Split Site Shared Ownership Project

	A shared ownership structure where the CEG proposes to acquire ownership of specific physical renewable energy assets (such as one or more wind turbines or a portion of a solar array) from the Developer at a site where the Developer will retain ownership of other assets. This enables the CEG to own discrete assets as part of a larger project site while the Developer continues to own and operate the remaining project infrastructure.

	Transaction Documents

	The suite of documents to be agreed and executed in connection with the Proposed Transaction, including the Asset Transfer Agreement and any ancillary documents such as novation agreements, assignment deeds, and ancillary consents.

	Warranty

	A warranty is a contractual statement of fact made by one party to the other, confirming that a particular state of affairs is true as at a specified date. If a warranty proves to be untrue or misleading, the party that gave it may be liable in damages to the other.
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