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[bookmark: _Toc225169196]Introduction
This guidance accompanies the template Debenture (referred to as the Template or Deed in this guidance) for use in shared ownership projects involving a Developer and a Community Energy Group (CEG).
The Debenture is a security document that gives the CEG (as lender) certain legal rights over the borrower's assets to secure the loan the CEG has provided. If the borrower fails to repay the loan, the CEG has rights to take control of and sell the secured assets to recover what is owed.
The Debenture secures the relevant loan by creating fixed and floating security interests over all of the borrower's assets. This security:
· gives the CEG priority over other creditors (other than creditors mandatorily preferred by law applying to companies generally) if the borrower becomes insolvent;
· provides enforcement rights (including the power to appoint a receiver and an administrator) if the borrower defaults; and
· creates ongoing obligations on the borrower to maintain the secured assets and provide information to the CEG.
The Debenture is typically entered into at the same time as the relevant loan agreement, which is usually at some point during the development phase of a Shared Ownership Project and in any event should be a condition precedent to the first drawdown under the relevant loan agreement. The Debenture must be registered at Companies House within 21 days of the date of its creation to protect the CEG's priority position against other creditors and to ensure the security is valid and legally effective.
The Template also secures the liabilities of the Developer (or other relevant shareholder/sponsor entity) in favour of the CEG, reflected in the fact that the Secured Liabilities definition includes liabilities owed by both the borrower and the Developer (or other relevant party) to the CEG.
In a scenario where the CEG borrows money from a bank or other financial institution (a Third-Party Lender) and then lends money to the Developer or Project SPV, the Debenture will not need to match the Third-Party Lender’s security documents exactly, but it will most likely need to be subordinated to them. this is done through an intercreditor agreement (also called a deed of priority), which typically provides that:
· the Third-Party Lender's security ranks first (senior); 
· the CEG's security ranks second (junior/subordinated); 
· the CEG cannot enforce its security without the Third-Party Lender's consent or until the third-party lender has been fully repaid; 
· if assets are sold in enforcement, the Third-Party Lender gets paid first from the proceeds; and 
· if the CEG receives any money in breach of these rules, it must hand it over to the Third-Party Lender.
· where a third-party lender is involved, the CEG should obtain independent legal advice on the terms of the intercreditor agreement and its impact on the CEG's enforcement rights under the Debenture before entering into any such arrangements.

[bookmark: _Hlk221702744][bookmark: _Hlk221716596]NOTE FOR USERS OF THIS GUIDANCE DOCUMENT:  
[bookmark: _Hlk223949310][bookmark: _Hlk224561477][bookmark: _Hlk223611344]This guidance document has been developed for use by Community Energy SO projects only. It is intended to provide a useful starting point for your Community Energy SO Project. It does not promote the use of any particular shared ownership model. You will need to review and develop it in conjunction with your legal, financial, technical and procurement advisors to reflect your requirements and the circumstances of your project.  Although we have taken care in the production of this guidance document, it is guidance only and is not a substitute for independent legal advice on your specific project. No warranty, express or implied, is given as to its accuracy nor does Bird & Bird LLP accept any liability for any error or omission.  You must take your own independent legal advice in relation to the development of appropriate documents for your project.  


[bookmark: _Toc217320669][bookmark: _Toc217320670][bookmark: _Toc225169197]Use of Template and this Guidance 
[bookmark: _Hlk224561495]Capitalised terms not defined in this guidance have the meaning given to them in clause 1 (Definitions and Interpretation) of the Template. See also the Glossary below to aid in your understanding of some of the key terms and abbreviations used in this guidance.
This guidance note provides a clause-by-clause commentary on the provisions contained within the Template.
The Template has been prepared on the basis that certain details will need to be inserted on a project-specific basis (and these areas are marked for specific attention with a [  ]).
The Template may also need to be amended in various ways to take into account the specifics of particular arrangements agreed between the CEG and the Developer. This includes where there is optionality between certain clauses, where the applicable clause to be used for a given Shared Ownership Project will depend on the specifics of the particular arrangement agreed. Optionality is marked with [  ] around the relevant clauses and explained in the clause-by-clause commentary below.
The Debenture works alongside the relevant template loan agreement, whether that is:
· the Shareholder Loan Agreement in the context of the CEG providing a shareholder loan as shareholder in a Joint Venture Shared Ownership Project;
· the Facility Agreement in the context of the CEG providing a loan to a borrower in which it does not have shares (e.g. providing a loan to a Project SPV as part of a Shared Revenue Shared Ownership Project)
See the separate guidance documents for both templates.   Depending on which associated loan agreement is used, the definition of Loan Agreement in this Template will need to be amended accordingly. 
The Template should be read in conjunction with the relevant finance agreement (the Shareholder Loan Agreement or the Facility Agreement, as applicable), the Shareholders' Agreement (if applicable for joint venture structures), the Revenue Sharing Agreement (if applicable for shared revenue structures) and the Articles of Association (if applicable). The Debenture forms part of the Finance Documents and operates as the primary security document supporting the CEG's lending to the borrower. Parties should ensure consistency between these documents, particularly in relation to events of default, enforcement provisions, and definitions.
The Template must be executed as a deed to ensure all security interests are properly created and to enable certain powers (such as the power of attorney provisions) to be effective. 
[bookmark: _Toc225169198]Glossary of Key Terms and Abbreviations
	Term
	Definition

	Administrator
	A licensed insolvency practitioner.

	CEG (Community Energy Group)
	The community energy group who is party to the Debenture as lender.

	Borrower
	The JVCO or Project SPV (as applicable) who are borrowing funds from the Lender under the Facility Agreement or the Shareholder Loan Agreement (as applicable).

	Debenture
	The deed creating fixed and floating charges over all or substantially all of the assets of the Borrower in favour of the Lender as security for the payment and discharge of the Secured Liabilities.

	Developer
	The commercial operator, engaged in the development, construction and/or operation of renewable energy projects.

	Facility Agreement
	A loan agreement entered into between the Lender and Borrower. The Facility Agreement is used to provide a loan to finance the Project.

	First Fixed Charge
	A fixed charge ranking first in priority (except for charges arising by law) over specified assets of the Borrower, including land, intellectual property, plant and machinery, and the benefit of Project Documents and licences. A fixed charge attaches immediately to the assets and prevents the Borrower from dealing with them without the CEG's prior written consent.

	Floating Charge
	A charge granted by the Borrower in favour of the CEG over all the Borrower's assets not subject to a First Fixed Charge, which floats over the assets until crystallisation. It crystallises (becomes fixed) automatically on certain events, including appointment of an Administrator or Receiver, winding-up proceedings, or the CEG serving notice following an Event of Default.

	Indemnity
	A promise to compensate someone for a loss or liability.

	Intercreditor agreement (also deed of priority)
	An agreement between two or more lenders - here the CEG and a Third-Party Lender - and (typically) the borrower, that sets out the order in which each lender's claims will rank and the circumstances in which each lender may enforce its security against the borrower.

	Joint Venture Shared Ownership Project
	A CEG and Developer working together to develop, own and manage a renewable energy project and take mutually agreed shares in the JVCO.

	JVCO (Joint Venture Company)
	A private limited company established to carry on the joint venture business. The JVCO is the vehicle through which the parties collaborate and conduct their shared business activities.

	Receiver
	A person appointed by the CEG following an Event of Default (e.g. insolvency) to take control of, manage and sell the Secured Assets. The Receiver acts as agent of the Borrower (not the CEG), and the Borrower is responsible for the Receiver's acts and remuneration.

	Secured Assets
	All present and future assets, property and undertakings of the JVCO that are subject to the security created by the Debenture, including land, plant and equipment, shares and securities, intellectual property, debts and receivables, bank accounts, and the benefit of all Project Documents and contracts.

	Secured Liabilities
	All present and future obligations and liabilities of the Borrower to the CEG under or in connection with the Debenture, the Shareholder Loan Agreement and any other Finance Document, including principal, interest, fees, costs and expenses, together with all costs incurred by the CEG in enforcing its rights under the Security Documents.

	Shareholder Loan 
Agreement
	The agreement entered into between the CEG (and/or the Developer) as lender and the JVCO as borrower, pursuant to which one or more shareholder loans are made available to the JVCO to finance the development, construction and/or operation of the Project, as amended, restated, supplemented or replaced from time to time.

	Special purpose vehicle 
(SPV)

	A company created for a specific, limited purpose, typically to hold a particular asset or carry out a particular project. SPVs ring-fence risk and keep specific projects separate from other business activities.

	Waiver
	The voluntary giving up of a right or claim.

	Warranties
	A promise or assurance about the state of affairs of a company or the accuracy of certain facts. If a warranty proves to be untrue, the party who gave it may be liable for any losses suffered as a result.




[bookmark: _Toc225169199]Clause-by-clause commentary
1.1.1 [bookmark: _Toc223950949][bookmark: _Toc225169200]Parties and Recitals
Purpose: The Recitals provide background information.
Action Required:

· Insert the parties' details (including, where applicable, full legal name, legal form, registration number, and registered office address for each party).
· Review the Recitals and update them if necessary. 
Guidance for CEG: The borrowing party (e.g. Developer) is referred to as the Borrower under the relevant finance document (Shareholder Loan or Facility Agreement), but is referred to as the Chargor in this Debenture. 
1.2.1 [bookmark: _Toc223950950][bookmark: _Toc225169201]Clause 1: Definitions and Interpretation 
Purpose: The definitions section establishes clear, consistent meanings for key terms that are used multiple times throughout the Template, or terms that have specific meanings different from ordinary use. This enhances clarity, reduces ambiguity, and helps prevent disputes arising from differing interpretations of terminology. All defined terms are capitalised (e.g. Project). Clause 1.5 protects the CEG if the Chargor makes a payment to the CEG, but that payment is later taken back (or "clawed back") by an insolvency practitioner.
Action Required: 
· Review the definitions and insert relevant information where there are [ ].
· Review all definitions to ensure they are appropriate to your circumstances and amend/delete/add definitions as necessary.  
1.3.1 [bookmark: _Toc223950951][bookmark: _Toc225169202]Clause 2: Covenant to Pay 
Purpose: The Chargor agrees to pay to the Lender and discharge the Secured Liabilities (i.e. everything it owes) when they become due.
Guidance for CEG: This clause creates a direct payment obligation in the Debenture itself and assists in determining when the Lender may exercise its rights to enforce the security. Following demand for payment of the Secured Liabilities, if the Chargor fails to pay, this will trigger your right to enforce the security.
1.4.1 [bookmark: _Toc223950952][bookmark: _Toc225169203]Clause 3: Grant of Security 
Purpose: This clause creates the security interests over the Chargor's assets. The security package is comprehensive and covers substantially all of the Chargor's assets through four different types of security:
· Fixed legal mortgages (clause 3.1.1) over all property (freehold and leasehold) owned at the date of the Deed;
· Fixed charges (clause 3.1.2) over: (i) property acquired in future; (ii) rights relating to properties; (iii) licences, consents and authorisations; (iv) goodwill and uncalled capital; (v) equipment, plant and machinery; (vi) intellectual property (patents, trade marks, copyrights etc.); (vii) book debts (money owed to the Chargor); (viii) investments (shares, bonds etc.); and (ix) bank accounts;
· Assignments (clause 3.1.3) of: (i) insurance policies and claims; and (ii) rights under key project agreements; and
· Floating charge (clause 3.1.4) over all other assets not covered by the above.
The floating charge is drafted as a "qualifying floating charge" for the purposes of the Insolvency Act 1986, which entitles the Lender to appoint an administrator using an out of court process.
The security is granted as "continuing security", meaning it remains in place until all amounts owed have been fully and finally repaid. It is also granted on a "first-ranking" basis, meaning the CEG has priority over other creditors (subject to certain statutory exceptions and any third-party senior lender security ranking ahead under an intercreditor agreement/deed of priority).
The floating charge automatically converts to a fixed charge (clauses 3.2-3.3) if certain events occur (such as the Chargor creating other security, disposing of assets outside the ordinary course of business, or an insolvency event occurring). The Lender can also choose to convert the floating charge to a fixed charge at any time by giving written notice to the Chargor.
Clause 3.4 addresses Part A1 moratoria under the Insolvency Act 1986 (a temporary breathing space available to companies in financial difficulty to explore rescue options), restricting automatic crystallisation in certain rescue proceedings. Clause 3.5 ensures that assets acquired after crystallisation remain secured by a fixed charge.
1.5.1 [bookmark: _Toc223950953][bookmark: _Toc225169204]Clause 4: Liability of the Chargor 
Purpose: This clause protects the CEG by ensuring the Chargor's liability is not inadvertently discharged, including where the Lender varies the loan agreement.
The Chargor also waives any right to require the Lender to pursue other parties or enforce other security before enforcing against the Chargor.
1.6.1 [bookmark: _Toc223950954][bookmark: _Toc225169205]Clause 5: Representations and Warranties 
Purpose: The Chargor makes factual statements (Warranties) about the Secured Assets and the security being created. These statements are treated as being made on the date of signing and then repeated on every day during the Security Period.
If any representation or warranty proves untrue when made or deemed repeated, this will constitute an Event of Default under the loan agreement, triggering acceleration of the loan and the Lender's enforcement rights.
Guidance for CEG: These representations give you comfort that the security is valid and the assets are unencumbered. Because they are deemed repeated daily, you are protected if circumstances change - any breach triggers default. 
1.7.1 [bookmark: _Toc223950955][bookmark: _Toc225169206]Clause 6: Covenants 
Purpose: During the Security Period, the Chargor agrees to comply with ongoing obligations (Covenants) to help protect the value of the security and the Secured Assets. 
The Chargor must not:
· Create other security over the Secured Assets without your prior written consent (this protects your first-ranking position);
· Sell or dispose of Secured Assets except: (i) in the ordinary course of business (for example, selling inventory to customers); or (ii) assets subject only to the uncrystallised floating charge (but not assets subject to fixed mortgages or fixed charges);
· Grant third-party interests in the Secured Assets (such as leases, licences or options); or
· Do anything that might reduce the value of the Secured Assets or jeopardise the security (such as failing to maintain equipment or allowing property to fall into disrepair).
The Chargor must:
· Comply with environmental laws and obtain and maintain all necessary environmental licences;
· Provide information about the Secured Assets promptly when you request it;
· Notify you of any breaches of the representations, warranties or covenants; and
· Execute further security documents if you require them to perfect, protect or enhance your security (for example, if a legal change means additional documentation is needed).
Guidance for CEG: These covenants help to preserve the value of your security and the Secured Assets. The prohibition on creating other security ensures your first-ranking position is maintained (subject to any intercreditor agreement/deed of priority). If the Chargor breaches this and creates security, it triggers a default. The restriction on disposals prevents the Chargor from selling key assets and leaving you with a "hollow" security and is necessary for the level of control required to demonstrate fixed charge security. The requirement to provide information enables you to monitor compliance. The obligation to execute further documents gives you flexibility to strengthen your security position if needed (with the Chargor paying your reasonable costs).
1.8.1 [bookmark: _Toc223950956][bookmark: _Toc225169207]Clause 7: Powers of the Lender 
[bookmark: _Toc223950957][bookmark: _Toc225169208]Refer to the guidance below on Schedule 1. 
1.9.1 [bookmark: _Toc223950958][bookmark: _Toc225169209]Clause 8: Enforcement  
Purpose: This clause sets out when and how the CEG can enforce the security.
The security becomes enforceable when an Event of Default occurs and is continuing under the loan agreement. Once enforceable, the Lender may take a number of enforcement actions, including:
· Exercise statutory powers of sale under the Law of Property Act 1925
· Appoint a receiver and manager to take control of the Secured Assets
· Appoint an administrator under the Insolvency Act 1986
Guidance for CEG: Enforcement is a serious step that should only be taken after careful consideration and legal advice. If there is any third-party senior debt with an intercreditor agreement in place, you may need the senior lender's consent before taking any enforcement action, including acceleration of the loan - check those restrictions carefully.
1.10.1 [bookmark: _Toc223950959][bookmark: _Toc225169210]Clause 9: Costs and Indemnity
Purpose: This clause provides that the Chargor must reimburse the Lender and any receiver on a "full indemnity basis" for all costs incurred in connection with the Deed, the Secured Assets, and enforcement.
"Full indemnity basis" means all actual costs must be paid, not just costs that are reasonable or proportionate. Costs include legal and professional fees for negotiating, preparing and executing the Deed, taking and enforcing security, and dealing with any breaches.
The Chargor must also indemnify the Lender, any receiver and their employees and agents against any failure or delay in paying these costs.
1.11.1 [bookmark: _Toc225169211]Clause 10: Release 
Purpose: This clause governs when and how the Lender must release the Security once the Secured Liabilities have been fully and finally repaid. It provides that release is at the Chargor's request and cost, and is subject to the conditional discharge provisions in clause 12.3 (which protect against clawback). The clause ensures that the Security remains in place throughout the Security Period and is only released when the Lender's position is fully protected.
1.12.1 [bookmark: _Toc223950960][bookmark: _Toc225169212]Clause 11: Assignment and Transfer 
Purpose: This clause provides that the Lender can freely assign or transfer its rights under the Debenture without the Chargor's consent, but that the Chargor cannot assign its rights or transfer its obligations. 
Clauses 12 - 14: Standard Provisions
[bookmark: _Hlk221786979][bookmark: _Hlk221712665]Purpose: Clauses 12 - 14 contain standard 'boilerplate' provisions that are common to most commercial contracts and govern important procedural and administrative matters such as how the Agreement can be varied, how notices must be served, and which governing law applies to the contract.
Action Required:
· Complete the addresses, email addresses and contacts for service of Notices for the Parties (clause 13 - Notices).
· Confirm English law and jurisdiction are appropriate and verify that this aligns with the underlying contract (clause 14 - Governing Law and Jurisdiction). 
Clause 12.1 - Independent Security: This provision confirms that the Debenture is in addition to and independent of every other security or guarantee which the CEG may hold for any of the Secured Liabilities, and ensures that no prior security held by the CEG over the whole or any part of the Secured Assets shall merge in the security created by the Debenture.
Clause 12.2 - Continuing Security: This provision establishes that the Debenture shall remain in full force and effect as a continuing security for the Secured Liabilities, notwithstanding any settlement of account or intermediate payment or other matter or thing whatsoever, unless and until the CEG discharges the Debenture in writing.
Clause 12.3 - Discharge Conditional: This clause provides that any release, discharge or settlement between the Chargor and the CEG shall be deemed conditional upon no payment or security received by the CEG being avoided, reduced or ordered to be refunded pursuant to insolvency laws, and gives the CEG the right to retain the Debenture and recover payments as if no release had occurred.
Clause 12.4 - Certificates: This provision states that a certificate or determination by the CEG as to any amount for the time being due to it from the Chargor shall (in the absence of manifest error) be conclusive evidence of the amount due.
Clause 12.5 - Rights Cumulative: This provision confirms that the rights and powers of the CEG conferred by the Debenture are cumulative, may be exercised as often as the CEG considers appropriate, and are in addition to its rights and powers under the general law.
Clause 12.6 - Waivers: This clause requires any waiver or variation of any right by the CEG to be in writing and signed by the CEG, and provides that waivers apply only in the specific circumstances for which they were given and do not prevent subsequent reliance on the relevant provision.
Clause 12.7 - Further exercise of rights: This provision confirms that no act, course of conduct or negotiation by or on behalf of the CEG shall preclude the CEG from exercising any right or power under the Debenture or constitute a suspension or variation of any such right or power.
Clause 12.8 - Delay: This clause provides that no delay or failure to exercise any right or power under the Debenture shall operate as a waiver.
Clause 12.9 - Single or partial exercise: This provision states that no single or partial exercise of any right under the Debenture shall prevent any other or further exercise of that or any other such right.
Clause 12.10 - Consolidation: This clause disapplies the restriction on the right of consolidation contained in section 93 of the Law of Property Act 1925.
This means that:
· The CEG can consolidate mortgages over different properties; 
· The Chargor cannot redeem one mortgaged property without redeeming all properties subject to the CEG's security; and 
· This is a standard provision in debentures securing multiple properties. 
Clause 12.11 - Partial invalidity: This provision ensures that if any provision of the Debenture is prohibited, unenforceable or not authorised, such provision shall be ineffective only to the extent of such prohibition, unenforceability or non-authorisation without invalidating the remaining provisions.
[bookmark: _Hlk222310278]Clause 12.12 - Counterparts: This provision allows execution in counterpart, with effectiveness conditional on all parties delivering executed counterparts. This facilitates execution when Parties cannot meet in person.
Clause 12.13 - Third Party Rights: This clause excludes third party enforcement rights under the Contracts (Rights of Third Parties) Act 1999, except as expressly provided. This prevents unintended third parties from acquiring enforceable rights under the Debenture.
Clause 12.14 - Perpetuity Period: This provision specifies that if the rule against perpetuities applies to any trust created by the Debenture, the perpetuity period shall be 125 years (as specified by section 5(1) of the Perpetuities and Accumulations Act 2009).
The rule against perpetuities is a rule of law that limits the time during which property can be subject to a trust or certain interests.
[bookmark: _Hlk222310194]Clause 13 - Notices: These provisions establish comprehensive notice requirements, including methods of service (hand delivery, pre-paid first class post, or email), deemed receipt times, and party contact details. Proper notice provisions are critical for enforcing rights (particularly making demands under the guarantee) and avoiding disputes over whether notice was validly given.
Clause 14 - Governing Law and Jurisdiction: These provisions establish the law of England and Wales as the governing law. This provides certainty on which law applies, preventing costly jurisdictional disputes
Schedule 1: Powers of Lender 
Purpose: Schedule 1 sets out various rights and powers the Lender can exercise in relation to the Secured Assets under the Debenture and actions the Lender may take during the Security Period, to protect and enforce the security created by the Debenture over the Chargor's assets. 
Schedule 2: Further Powers of Receiver 
Purpose: Schedule 2 sets out additional powers granted to any Receiver appointed under the Debenture, supplementing the statutory powers conferred by the Insolvency Act 1986 and the Law of Property Act 1925.
These powers extend the statutory powers to manage and realise the Secured Assets to pay off the Secured Liabilities. Since the Receiver's powers only come into effect when the security becomes enforceable (broadly when the borrower is in default), these provisions are rarely negotiated. The Receiver remains the agent of the Chargor (per clause 8.8) and the Chargor remains liable for the Receiver's acts and remuneration.
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