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[bookmark: _Toc224640869]Introduction
[bookmark: _Hlk222309351]This guidance accompanies the template Asset Transfer Agreement (Template or Agreement) for use in Split Site SO Projects involving a Developer and a Community Energy Group (CEG).The Template is designed for where the CEG will acquire ownership of specific physical renewable energy assets within a larger project site (such as one or more wind turbines or a portion of a solar array) and the Developer will retain the remainder of the project. 
The Agreement sets out the terms on which the Developer will sell and transfer specified assets to the CEG.  This is known as an “Asset Purchase”.
[bookmark: _Hlk224575991]Split Site SO Projects can also be achieved through mechanisms that do not involve an Asset Purchase.  For example:
· a purchase by the CEG of an SPV owned by the Developer (the SPV will own the part of the site (and be party to any relevant contracts) that is being acquired by the CEG) (Share Purchase) - this Template is not applicable to the Share Purchase mechanism.  A separate share purchase agreement will be required.  Please see the separate template share purchase agreement and associated guidance, which are designed for JV Shared Ownership Projects and so will require amendments if to be used in the Split Site SO Project context.

[bookmark: _Toc217320669][bookmark: _Toc217320670]NOTE FOR USERS OF THIS GUIDANCE DOCUMENT:  
[bookmark: _Hlk223611344]This guidance document has been developed for use by Community Energy SO projects only. It is intended to provide a useful starting point for your Community Energy SO Project. It does not promote the use of any particular shared ownership model. You will need to review and develop it in conjunction with your legal, financial, technical and procurement advisors to reflect your requirements and the circumstances of your project.  Although we have taken care in the production of this guidance document, it is guidance only and is not a substitute for independent legal advice on your specific project. No warranty, express or implied, is given as to its accuracy nor does Bird & Bird LLP accept any liability for any error or omission.  You must take your own independent legal advice in relation to the development of appropriate documents for your project.  



[bookmark: _Toc224640870]Use of Template and this Guidance 
[bookmark: _Hlk224486318]Capitalised terms not defined in this guidance have the meaning given to them in clause 1 (Definitions and Interpretation) of the Template. See the Glossary at the beginning of this Guidance for key terms and abbreviations.
This guidance provides a clause-by-clause commentary on the provisions contained within the Template.
The Template has been prepared on the basis that certain details will need to be inserted on a project-specific basis (and these areas are marked for specific attention with [  ]).
The Template assumes that there are two parties to the Agreement:
· the Developer (defined as the "Seller") - the commercial entity that owns the assets being transferred; and
· the CEG (defined as the "Purchaser") - the community energy group that will purchase and own the assets.
The Template provides for the sale and purchase of the following categories of assets (collectively, the "Assets") but should be amended as necessary to reflect the classes of asset being transferred:
(1) Fixed Assets - the physical capital assets being acquired (such as one or more wind turbines, solar panels, battery storage units, or other renewable energy generation equipment).
(2) Contracts - contractual rights relating to the Fixed Assets (such as maintenance agreements, warranties, insurance policies, or other operational contracts).
(3) Loose Plant - machinery, tools, equipment and furniture used in connection with the Fixed Assets.
(4) Information - technical information, know-how, drawings, plans and specifications relating to the Fixed Assets.
(5) Records - all books, reports, catalogues and other records relating to the Fixed Assets.
[bookmark: _Hlk224913356]In the clause-by-clause commentary below, sections marked "OPTIONAL" relate to provisions that can be deleted entirely if not relevant to your project. Sections marked "HIGH PRIORITY” are key commercial points. Sections marked "COMMONLY NEGOTIATED" are areas where the Seller is likely to seek amendments. You should discuss these with your legal adviser.
[bookmark: _Toc224640871]Glossary of Key Terms and Abbreviations
	Term
	Definition

	Assignment
	The transfer of rights (but not obligations) under a contract, which does not require the consent of the counterparty to the contract unless the contract expressly provides otherwise. Unlike novation (see below), an assignment does not release the transferring party from its ongoing obligations under the contract.

	CEG (Community Energy Group)
	The community energy group that is a party to the Asset Transfer Agreement, typically a community benefit society, co-operative, or other community-owned entity established to hold and operate the shared ownership interest in the Project.

	Developer
	The commercial entity that is a party to the Asset Transfer Agreement as the Seller. The Developer is typically a corporate entity that has developed or acquired the Project and is selling specified Assets to the CEG.

	Full Title Guarantee
	Legal assurance a seller gives a buyer, confirming they own the Assets and have the right to sell them free from undisclosed charges or restrictions.

	Novation
	The transfer of a contract pursuant to which the transferring party is released from its obligations under that contract and the transferee assumes those obligations in its place.

	Shared Ownership / Shared Ownership Project (SO Project)
	An arrangement whereby a CEG acquires an ownership stake (or right to revenue) in a renewable energy project.

	Split Site Model/ Split Site SO Project
	A shared ownership structure in which the community interest is satisfied by the physical or legal separation of part of the project site or generating capacity, with the CEG acquiring direct ownership of a defined portion of the wider project site.

	SPV (Special Purpose Vehicle)
	A company created for a specific, limited purpose, typically to hold a particular asset or carry out a particular project. SPVs ring-fence risk and keep specific projects separate from other business activities.

	Warranties
	Statements of fact or assurances given by the transferor in the Asset Transfer Agreement regarding the state and condition of the Assets, the Project, and related matters. If a Warranty proves to be untrue or misleading, the transferor may be liable to the transferee for losses suffered as a result, subject to any applicable limitations on liability.






[bookmark: _Toc224640872]Clause-by-clause commentary
Parties and Recitals 
Purpose: The Recitals are an introductory section that provides context, recording that the Seller owns the Assets and that the Seller has agreed to sell and the Purchaser has agreed to purchase the Assets. 
Action required: 
· [bookmark: _Hlk222133563]Insert the Parties’ details (including, where applicable, full legal name, legal form, registration number, and registered office address for each party). 
· You should read these provisions to determine if any changes are needed to reflect your project or if you wish to provide additional background context.
Guidance for CEG: The Template assumes that the CEG is a Community Benefit Society, but this will not always be the case. Therefore, it is important to amend the parties section and any related provisions if the CEG is a different form of entity.
Clause 1: Definitions and Interpretation
Purpose: This clause establishes clear, consistent meanings for key terms used throughout the Agreement and sets out rules of interpretation. All defined terms are capitalised in the Template (e.g. Completion).
Action Required: 
· Review the definitions and insert relevant information where there are [ ] 
· Review all definitions to ensure they are appropriate for the Agreement  
Clause 2: Sale and Purchase of the Assets 
Purpose: This clause establishes the fundamental obligation of the Agreement: the Purchaser will purchase, and the Seller will sell, the Assets with full title guarantee free from all Encumbrances. 
Ownership and risk in the Assets passes to the Purchaser on Completion. Title to Assets capable of transfer by delivery pass on delivery (which is deemed to occur on Completion), and the Seller becomes a trustee for the Purchaser for all Assets pending their assignment or delivery. 
Action required: 
· Include reference to clause 11 (Contracts) at clause 2.2 if contracts will form part of the Assets being transferred.
Guidance for CEG: The Seller becoming a trustee means that the Seller holds the Assets for your benefit, i.e. the Seller must preserve and maintain the Assets in your interests, but the risk of loss or damage to the Assets passes to you from Completion (you should ensure that insurance coverage begins from this point).
 Clause 3: Consideration COMMONLY NEGOTIATED & HIGH PRIORITY
Purpose: This clause sets out the consideration (i.e. payment) for the Assets, comprising the cash Purchase Price payable at Completion and (if applicable) the Purchaser's assumption of the Assumed Liabilities (see clause 7). 
Action required: 
· Insert the Purchase Price in pounds sterling
· If the Purchaser will be assuming liabilities (see clause 7), include clause 3.1.2; otherwise delete it
· Complete Schedule 1 (Purchase Price Allocation) to allocate the Purchase Price between different Asset categories
Guidance for CEG: The Purchase Price allocation in Schedule 1 is important for tax and accounting purposes, as the Purchaser will need to depreciate or amortise the assets for tax purposes and the Seller will need to report gains or losses on each asset class. 
Clause 4: Completion 
Purpose: This clause sets out when Completion will take place (immediately after the Agreement is signed) and includes the mechanics of what must happen at Completion (including what must be delivered by the Seller (clause 4.2) and the Purchaser (clause 4.3)). 
Alternatively, the Agreement could be amended such that Completion takes place once certain conditions have been satisfied (e.g. the Seller having obtained the consent of contractual counterparties to assign various Contracts to the Purchaser, or the Purchaser, Seller and counterparties to the relevant Contracts having entered deeds of novation). 
Action Required: 
· Confirm whether Completion will take place immediately after signature and exchange of the Agreement as set out in clause 4.1
· Review the list of documents and items the Seller must deliver at Completion and amend it as necessary for the specific Assets being transferred (see clause 4.2)
· If any Assets are subject to Encumbrances requiring release, ensure clause 4.2.7 is included and completed; otherwise delete
· Amend clause 4.3.1(a) (if necessary) to reflect the constitutional requirements of the Purchaser
Clause 5: Seller Warranties COMMONLY NEGOTIATED
Purpose: This clause contains the Warranties given by the Seller to the Purchaser. The Warranties are factual statements regarding the Developer’s title to the Assets, the Developer’s capacity to enter into the Agreement and the transaction, the Developer’s solvency, and the state and condition of the Assets. If a Warranty is proven to be false, then the Purchaser may be able to bring a claim against the Seller for damages for breach of warranty. 
This clause also contains an optional subclause referring to a Disclosure Letter, which provides an opportunity for the Seller to make disclosures to the Purchaser to qualify the Warranties, to the extent such disclosures meet the standard prescribed by the definition of “Disclosed”. 
Action Required: 
· If a Disclosure Letter will be provided, include the reference to clause 5.2 in clause 5.1.1 and include clause 5.2; otherwise delete.
· Review Schedule 4 (Warranties) carefully and ensure that the Warranties are appropriate to the specific Assets being transferred. 
Clause 6: Limitations on Liability COMMONLY NEGOTIATED
Purpose: This clause limits the Seller's liability with respect to the Warranties, either through short-form limitations in clause 6 itself or through more comprehensive limitations in Schedule 5 (Limitations on Liability). 
Action required: 
· Choose between: (a) short-form limitations in clauses 6.1-6.3 for simple Asset transfers where only short-form Warranties are appropriate; or (b) more comprehensive limitations in Schedule 5 for larger Asset transfers, or transfers involving multiple Asset classes, where longer-form Warranties are appropriate. Delete the option not being used
· If using short-form limitations, insert the time limit for the Purchaser to notify the Seller of a Warranty claim (the Agreement suggests two years).
· If using Schedule 5, review and complete all thresholds and time limits within this Schedule.
The short-form limitations provide that: (i) maximum liability shall not exceed the Purchase Price; and (ii) claims must be notified within a specified time period following Completion. 
Guidance for CEG: The Developer is likely to request additional limitations on its liability if longer-form Warranties are sought by the Purchaser in respect of the Assets. Consider whether to offer these to the Developer in the first draft of the Agreement. 
Clause 7: Assumed Liabilities OPTIONAL
Purpose: This optional clause provides that the Purchaser will take on specified Assumed Liabilities relating to the Assets from Completion (and the Purchaser indemnifies the Seller for Losses incurred where the Purchaser fails to do so). 
All other Liabilities are retained by the Seller and the Seller indemnifies the Purchaser for Losses incurred by the Purchaser where the Seller fails to perform those retained Liabilities. 
Action required: 
· Include this clause only if there are Assumed Liabilities; otherwise delete entirely 
· If this clause is being included, complete the list of Assumed Liabilities in clause 1 (Definitions and Interpretation) 
Guidance for CEG: An indemnity provides direct, pound-for-pound reimbursement of actual losses without requiring proof of loss. Carefully review all Assumed Liabilities during due diligence to ensure you can meet these ongoing commitments.
Clause 8: Debts OPTIONAL
Purpose: This optional clause addresses any debts owed to the Seller in connection with the Assets and provides that the Seller will collect its debts and that the Purchaser will provide assistance to the Seller in collecting its debts after Completion. 
Action required:
· Determine whether this clause is relevant to your transfer. Delete if not applicable. 
Guidance for CEG: This clause is typically more relevant when a business is being acquired as a going concern rather than specific assets being acquired (the latter of which is more likely to be the case for a Split Site SO Project). 
Clause 9: Creditors OPTIONAL
Purpose: This clause requires the Seller to discharge all Creditors (amounts owed by the Seller in connection with the Assets) and indemnify the Purchaser for Losses in respect of any Creditors after Completion. 
Action required: 
· Determine whether this clause is relevant to your transfer. Delete if not applicable. 
Guidance for CEG: This clause is typically more relevant when a business is being acquired as a going concern rather than specific assets being acquired (the latter of which is more likely to be the case for a Split Site SO Project). 
Clause 10: Apportionments 
Purpose: This clause apportions periodical charges, outgoings, income and receipts relating to the Assets (e.g. maintenance contractor charges), so that the Seller is responsible for the period up to and including the Completion Date and the Purchaser for the period thereafter. The Seller is responsible for preparing a schedule of apportionments setting out details of periodical charges and outgoings. 
Action required: 
· Insert the time period after Completion at clause 10.3 within which the Seller must prepare and deliver to the Purchaser the schedule of apportionments.
· Insert the time period at clause 10.4 within which the Parties must agree the net amount payable, after which time if they have failed to agree, then an Independent Accountant will be jointly appointed to determine the amount payable.
Clause 11: Contracts OPTIONAL & HIGH PRIORITY
Purpose: This clause governs the transfer of Contracts to the Purchaser as part of the transaction. It recognises that it might not be possible to assign certain Contracts to the Purchaser without obtaining third-party consent or that the Purchaser might require some Contracts to be novated. 
The clause establishes a comprehensive framework for transferring contracts both immediately at Completion (where no consent is required) and after Completion (where third-party consent or novation is needed), as well as the consequences where third party consents or novations cannot be obtained (including price reductions). The clause allocates risks and liabilities, with the Purchaser indemnifying the Seller in respect of breaches of post-Completion obligations and the Seller indemnifying the Purchaser in respect of pre-Completion breaches and failures to obtain consents.
Action required:
· Include this clause only if Contracts form part of the Assets; otherwise delete. Make consequential deletions throughout the Agreement if Contracts are not being transferred.
· Insert the time period within which Third Party Consents must be obtained or novations effected (the Template suggests 30 business days as a baseline at clause 11.7.2). 
· Consider whether Third Party Consents and novations should be conditions to Completion (this is more Purchaser-friendly) or whether they can be obtained post-Completion with the Seller holding benefits on trust.
· Complete Schedule 3 (Contracts) with full details of all Contracts being transferred. 
Guidance for CEG: This clause protects you where Contracts (such as operation and maintenance agreements, power purchase agreements, grid connection agreements, or site leases) cannot be transferred without third-party consent or if a novation is required. 
Contracts that can be assigned without consent or where a novation is not required transfer automatically at Completion (clause 11.1). For Contracts requiring consent or novation, the Seller holds the contractual rights on trust for you whilst using reasonable endeavours to obtain consents after Completion, and you perform the obligations as the Seller's sub-contractor or agent (clauses 11.2-11.4). Critically, you can exclude any Contract from the sale and obtain a price refund if consent is refused or not obtained within 30 Business Days (or longer if you agree) - clause 11.6. During due diligence, confirm which Contracts require consent or a novation and assess whether the Assets remain viable if key Contracts cannot be transferred. For critical Contracts, consider making Completion conditional on obtaining consents rather than deferring this until after Completion.
Refer to the glossary to better understand how assignment and novation are different.  
Clause 12: VAT 
Guidance for CEG: As the tax provisions in the Agreement will need to be bespoke to your transaction, you will need to obtain independent advice from professional advisers to ensure that the drafting in this clause reflects your specific project.
Clause 13: Post Completion Obligations 
Purpose: This clause sets out various post-Completion obligations, including that the Purchaser is not liable for anything done pre-Completion or for any Liabilities (except Assumed Liabilities where relevant), and that the Seller will remain responsible for and must indemnify the Purchaser against all Liabilities which are not Assumed Liabilities (see clause 7 above). 
This clause specifies that the Seller is responsible for passing all correspondence, notices, orders or enquiries related to the Assets to the Purchaser after Completion. 
This clause also provides that the Purchaser will not benefit from the Seller’s insurance policies in respect of events that take place after the Completion Date and that the Seller is required to notify insurers of the transaction. 
Action Required: 
· Delete/include the reference to clause 7 (Assumed Liabilities) in [  ] as appropriate
· Consider the insurance position with the Seller and amend the provisions as necessary 
Clause 14: Wrong Pockets 
Purpose: This clause addresses a situation where, within 18 months following Completion, it is established that: (i) assets were transferred to the Purchaser that should have remained with the Seller; or (ii) assets remained with the Seller that should have been transferred to the Purchaser. 
In such cases, the Party holding the asset must transfer it to the other Party without payment, and each Party must execute necessary documents, provided that no transfer is required for assets that cannot legally be transferred (although the Parties must cooperate to obtain necessary consents).
Clauses 15 - 30: Standard Provisions
[bookmark: _Hlk221786979][bookmark: _Hlk221712665]Purpose: Clauses 15 - 30 contain standard 'boilerplate' provisions that are common to most commercial contracts and govern important procedural and administrative matters such as how the Agreement can be varied, how notices must be served, and which governing law applies to disputes.
Action Required:
· Complete the addresses, email addresses and contacts for service of Notices for the Parties (clause 26 - Notices).
· Confirm English law and jurisdiction are appropriate and verify that this aligns with the underlying contract (clause 30 - Governing Law and Jurisdiction).
Clause 15 - Confidentiality 
This clause requires each Party to keep certain information confidential, use reasonable endeavours to prevent its disclosure, and ensure members of its Group comply. 
Action Required:
· Review the permitted disclosure exceptions in clause 15.2 and confirm they are sufficient for your project. In particular, consider whether the CEG needs to disclose information to community shareholders, local authority partners, grant funders, or volunteer board members, and ensure the drafting permits this.
Clause 16 - Announcements 
This clause prohibits public announcements about the Agreement without the prior consent of the other Party (not to be unreasonably withheld), but allows announcements required by law with prior notification or the Purchaser to notify suppliers of its acquisition of the Assets. 
Clause 17 - Further Assurance 
This clause requires each Party to execute such additional documents or take such further actions as may be reasonably necessary to implement the Agreement. It ensures cooperation after signing and prevents either Party from frustrating the Agreement's purpose by refusing to complete necessary formalities.
Clause 18 - Assignment and Other Dealings 
This clause prohibits either Party from assigning, transferring or otherwise dealing with its rights or obligations under the Agreement without prior written consent of the other Party. 
Clause 19 - Entire Agreement 
This clause confirms that the Agreement contains the entire agreement and supersedes all prior discussions and understandings. This prevents Parties from relying on pre-contractual statements or side agreements, ensuring all terms are contained in the Agreement.
Clause 20 - No Representations
This clause provides that each Party acknowledges it has not relied on any statement or representation not set out in the Agreement and waives all rights in respect of such matters, except for fraud.
Clause 21 - Variation 
This clause provides that no variation to the Agreement is effective unless it is in writing and signed by both Parties.
Clause 22 - Conflicts with Other Agreements 
This clause provides that in case of conflict between the Agreement and any other Transaction Document or agreement, the Agreement will prevail (unless the other agreement expressly states it overrides the Agreement).
Clause 23 - Provisions Surviving Completion 
This clause confirms that each provision not performed at or before Completion but which remains capable of performance will remain in full force and effect despite Completion having taken place.
Clause 24 - Costs 
This clause explains that each Party shall pay its own costs, charges, taxes and expenses incurred in connection with the Agreement and the transactions contemplated under it.
Clause 25 - Default Interest 
This clause provides that if a Party fails to pay any sum on the due date, it must pay interest at a specified rate above the Bank of England base rate.
Action required: 
· Insert the agreed percentage (the Template suggests 2%).
Clause 26 - Notices 
These provisions establish comprehensive notice requirements, including methods of service (hand delivery, pre-paid first class post, or email), deemed receipt times, and party contact details. 
Clause 27: Severance 
These clause states that invalid or unenforceable provisions are severed without affecting the rest of the Agreement. Severance provisions protect the Agreement from being entirely invalidated if one provision is found unenforceable.
Clause 28 - Third Party Rights 
This clause excludes third party enforcement rights under the Contracts (Rights of Third Parties) Act 1999, except as expressly provided. 
Clause 29 - Counterparts 
This clause allows execution in counterparts, with effectiveness conditional on all Parties delivering executed counterparts. This facilitates execution when Parties cannot meet in person, particularly important for time-sensitive transactions. 
Clause 30 - Governing Law and Jurisdiction 
These provisions establish English law as the governing law and give English courts exclusive jurisdiction.
Schedule 1: Purchase Price Allocation 
Purpose: This schedule allocates the Purchase Price between the different Asset classes because the Purchaser will need to depreciate or amortise the assets for tax purposes and the Seller will need to report on gains or losses on the sale of each Asset class for reporting and tax purposes.
Action required: 
· Complete the table allocating the Purchase Price to each Asset class (Fixed Assets, Contracts, Loose Plant, Information, Records, and any additional asset classes), ensuring the total equals the Purchase Price.
Schedule 2: Fixed Assets 
Purpose: This schedule lists all Fixed Assets being acquired. 
Action required: 
· Complete the table with the name and description of each Fixed Asset being acquired
· Ensure all Fixed Assets are clearly and precisely identified

Schedule 3: Contracts 
Purpose: This schedule lists all Contracts forming part of the Assets. 
Action required: 
· Complete the table with the name, counterparty, date and description of each Contract being transferred
· Identify which Contracts require third party consent or novation
· Consider obtaining consents or novations before Completion where possible/practical
Schedule 4: Warranties COMMONLY NEGOTIATED & HIGH PRIORITY
Purpose: This schedule contains detailed Warranties regarding: (i) the Developer’s title to the Assets; (ii) the Developer’s capacity to enter into the Agreement and the transaction; (iii) the Developer’s solvency; and (iv) the state and condition of the Assets. The Warranties should be tailored to reflect the nature of the Assets being transferred.
· Review and tailor all Warranties to ensure they are applicable to the specific Assets being transferred. 
· Seek input from relevant specialists (real estate, planning, commercial, tax advisers) when reviewing Warranties.
· Incorporate the additional definitions in paragraph 14 of Schedule 4 into clause 1 and any other newly defined terms as appropriate. 
· Include or delete the Contracts Warranties (paragraph 5) depending on whether Contracts form part of the Assets. 
· Seek independent tax advice on the transaction and include any necessary tax warranties.
Guidance for CEG: The warranties in the Schedule are sample warranties, which should be amended as necessary to reflect the Assets being transferred.
Schedule 5: Limitations on Liability COMMONLY NEGOTIATED
Purpose: This optional schedule contains comprehensive provisions limiting the Seller's liability under the Warranties (but not for other claims).
Action required: 
· Include this Schedule if more fulsome warranties are being sought in respect of the Assets being acquired, otherwise use the short-form limitations in clauses 6.1-6.3 and delete this Schedule. 
· Insert the time limit the Purchaser has to notify the Seller of Warranty Claims (the Template provides two years from the Completion Date). 
· Insert the time limit the Purchaser has to commence proceedings the Seller having given notice of a Warranty Claim (the Template provides 12 months after the date notice is provided). 
· Insert the de minimis (i.e. minimum) threshold for single claims and the basket threshold (i.e. maximum) for aggregate claims. 
· Review all limitations carefully with advisers.
Guidance for CEG: In transactions between commercial parties of equal bargaining power, the de minimis threshold for a single claim is often set at 0.1% of the Purchase Price. The minimum aggregate loss amount the Purchaser must suffer before the Seller becomes liable for warranty claims is referred to as the "basket" threshold, which, in transactions between commercial parties of equal bargaining power, is often set at 1% of the Purchase Price. The de minimis and basket thresholds work to prevent the Purchaser from bringing small, nuisance claims against the Seller, which are disproportionate to the overall value of the transaction. Seek independent advice about the appropriate de minimis and basket thresholds for your project. 
Schedule 6: Independent Accountant 
Purpose: This schedule sets out the procedure for appointing an Independent Accountant and the basis on which they will make determinations under the Agreement. An Independent Accountant is appointed if the Parties are unable to agree apportionments under clause 10 or the Parties are unable to agree the value of a Contract under clause 11. 
Action required: 
· Insert the time period for settling terms of engagement (template provides five Business Days).
· Insert time periods for written statements and responses (template provides 10 Business Days for each).
· Review the allocation of the Independent Accountant's fees.
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