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[bookmark: _Toc227164499]Introduction
This guidance accompanies the template Deed of Novation (Template or Deed) for use in Split Site Shared Ownership Projects involving a Developer and a Community Energy Group (CEG) where a Developer sells part of a site to a CEG under an Asset Purchase Agreement and it is necessary to transfer existing third-party contracts relating to that part of the site to the CEG so that it can effectively own and operate the project.
A deed of novation is a standard form document used to give effect to a novation. This is the process by which the rights and obligations of one party to a contract (the Outgoing Party) are transferred to a new party (the Incoming Party) with the consent of the other party or parties (the Continuing Party), creating a new contract between the Continuing Party and the Incoming Party and extinguishing the original contract.
In the context of an Asset Purchase Agreement transaction, the Deed would typically be entered into at the same time as (or shortly before) the Asset Purchase Agreement is completed. The Deed specifies an Effective Date from which the novation takes effect, which may be the date of the Deed itself or a specified date.
All the parties to the Original Agreement and the Incoming Party must enter into the Deed for it to be valid. However, if the Continuing Party to the Original Agreement does not sign and return the Deed, it may still be possible to establish that a legally valid novation has occurred, provided that consent can be inferred from the Continuing Party's conduct. 
The Original Agreement should be reviewed to ensure that there are no restrictions on novation and further legal advice should be sought in this respect. It should also be noted that any guarantees or security associated with the Original Agreement(s) provided by the Outgoing Party will not automatically transfer under the Template, and the Continuing Party may require replacement security from the Incoming Party. Further legal advice should also be sought where this is required.
NOTE FOR USERS OF THIS GUIDANCE DOCUMENT:  
[bookmark: _Hlk223611344]This guidance document has been developed for use by Community Energy SO projects only. It is intended to provide a useful starting point for your Community Energy SO Project. It does not promote the use of any particular shared ownership model. You will need to review and develop it in conjunction with your legal, financial, technical and procurement advisers to reflect your requirements and the circumstances of your project.  Although we have taken care in the production of this guidance document, it is guidance only and is not a substitute for independent legal advice on your specific project. No warranty, express or implied, is given as to its accuracy nor does Bird & Bird LLP accept any liability for any error or omission.  You must take your own independent legal advice in relation to the development of appropriate documents for your project.  




[bookmark: _Toc217320669][bookmark: _Toc217320670][bookmark: _Toc227164500]Use of Template and this Guidance 
Capitalised terms not defined in this guidance have the meaning given to them in the Template. See the Glossary at the beginning of this guidance for key terms and abbreviations.
This guidance note provides a clause-by-clause commentary on the provisions contained within the Template.
The Template has been prepared on the basis that certain details will need to be inserted on a project-specific basis (and these areas are marked for specific attention with a [  ]).
The Template may also need to be amended in various ways to take into account the specifics of particular arrangements agreed between the Parties. This includes where the Template includes optional clauses. Optionality is marked with [  ] around the relevant clauses and explained in the clause-by-clause commentary below.
The Template assumes that there will be three parties to the Agreement:
· the Developer (defined as the "Outgoing Party") – the commercial entity that is transferring its rights and obligations under the Original Agreement(s) to the Incoming Party and seeking release from future liability;
· the CEG (defined as the "Incoming Party") – the community energy group that is taking over the rights and obligations under the Original Agreement(s) in place of the Outgoing Party; and
· a third party (defined as the "Continuing Party") – the commercial entity whose contractual counterparty is changing from the Outgoing Party to the Incoming Party through the novation process.
The Template provides for the novation of one or more Original Agreement(s) to the CEG (as Incoming Party), provided the parties to each Original Agreement are the same. Depending on the where one or multiple Original Agreements are being novated, the references to “Original Agreement[s]” will need amended throughout. The Template is drafted on the assumption that each Original Agreement applies exclusively to the transferring part of the site. If an Original Agreement applies to the whole site, either bespoke drafting will be required or a separate contractual arrangement may be more appropriate (see for example the Grid Sharing Agreement template guidance).
The Template also only provides for the complete transfer of all rights and obligations from the Outgoing Party to the Incoming Party. It should therefore be considered whether, rather than novating the Original Agreement to the CEG, it is preferable for the Developer to remain party to the Original Agreement(s) and instead for a separate bilateral (sometimes referred to as a back-to-back) arrangement to be entered into between the CEG and the Developer. 
[bookmark: _Hlk224913356]In the clause-by-clause commentary below, sections marked "HIGH PRIORITY” are key commercial points. Sections marked "COMMONLY NEGOTIATED" are areas where the Developer is likely to seek amendments. You should discuss these with your legal adviser.
[bookmark: _Toc227164501]Glossary of Key Terms and Abbreviations
	Term
	Definition

	Asset Purchase Agreement
	The agreement pursuant to which the Incoming Party purchases part of the project from the Outgoing Party, which triggers the need for novation of the Original Agreement(s).

	Discharge
	The release or extinguishment of a party's obligations and liabilities under a contract, freeing them from further legal responsibility.

	Effective Date
	The date from which the novation takes effect, as specified in the Deed, from which point the Incoming Party replaces the Outgoing Party in the Original Agreement(s).

	Indemnity
	A contractual promise by one party to compensate another party for specified losses, costs, expenses, damages or liabilities that the other party may suffer or incur.

	Liabilities
	Legal obligations, debts, claims, losses, damages, costs or expenses that a party may be required to pay or discharge.

	Release
	The discharge of a party from its obligations and/or liabilities under a contract, either for future obligations only or comprehensively for past, present and future obligations.

	Split Site Shared Ownership Project
	A shared ownership structure in which the community interest is satisfied by the physical or legal separation of part of the project site or generating capacity, with the CEG acquiring direct ownership of a defined portion of the wider project site.

	Warranties
	Statements of fact or assurances given by the Parties. If a Warranty proves to be untrue or misleading, the Party giving that Warranty may be liable to the other Parties for losses suffered as a result, subject to any applicable limitations on liability.




[bookmark: _Toc227164502]Clause-by-clause commentary
Parties and Recitals 
Purpose: The Recitals are an introductory section that provides context, identify the Original Agreement(s) being novated, and clarify the Parties’ intention to release the Outgoing Party and replace it with the Incoming Party. This context helps avoid ambiguity, supports interpretation of the operative clauses, and ensures all Parties share a clear understanding of the purpose and effect of the Deed.
Action Required:
· Insert the Parties’ details (including, where applicable, full legal name, legal form, registration number, and registered office address for each party).
· You should read these provisions to determine if any changes are needed to reflect your project or if you wish to provide additional background context.
· Insert the project description and site address(es).
· Insert the date of the Asset Purchase Agreement (or confirm it is dated on or around the date of the Deed).
· Specify the Effective Date - this may be the date of the Deed itself or a specified date (commonly the completion date under the Asset Purchase Agreement).
· Complete Schedule 1 with details of all Original Agreement(s) being novated (see paragraph 3.6 below for further details).
Guidance for CEG: The Template assumes that the continuing counterparty entity is an incorporated company, the outgoing Developer entity is an incorporated company, and the CEG is a Community Benefit Society (CBS), but that will not necessarily be the case and so the Parties section will need amending to reflect the correct legal form and details where appropriate.
Clause 1: Novation
Purpose: This clause effects the novation by substituting the Incoming Party for the Outgoing Party under the Original Agreement(s). The Incoming Party assumes all of the Outgoing Party's rights and obligations as if it were an original party, and the Continuing Party must perform its obligations to the Incoming Party accordingly.
Clause 2: Release of Obligations [and Liabilities] HIGH PRIORITY & COMMONLY NEGOTIATED
Purpose: This clause determines the extent to which the Continuing Party and Outgoing Party are released from obligations and liabilities to each other. Unless the Template is amended to state otherwise, novation releases the Outgoing Party from future liabilities only. However, the Parties can agree that the Outgoing Party remains liable for specific claims or that the Incoming Party assumes historic liabilities.
Action Required:
· Select between the two alternative approaches to release obligations (see below for an explanation of the optionality) 
· If using the broader release option, consider whether to include the carve-out for specified existing or potential claims
· Consider whether to include or exclude "negligence" and "fraud" from the releases (delete as appropriate)
· Ensure consistency with the release provisions in the Asset Purchase Agreement
Option 1: Release from Future Obligations Only (clauses 2.1-2.2): This option releases the Continuing Party and Outgoing Party from future obligations to each other under the Original Agreement, whilst preserving pre-Effective Date claims. This is appropriate where there are known or potential historic breaches or the Asset Purchase Agreement requires certain liabilities to remain with the Outgoing Party. The Continuing Party can pursue claims against both the Outgoing Party (for historic matters) and the Incoming Party (for future matters). Careful coordination with indemnity provisions in the Asset Purchase Agreement is required.
Option 2: Comprehensive Release (clauses 2.3-2.6): This option provides a complete release between the Continuing Party and Outgoing Party for all claims under the Original Agreement, whether arising before, on, or after the Effective Date, with the Incoming Party assuming full responsibility for all past, present, and future obligations. This is suitable where all Parties want a clean break and there are no known disputes. Three key sub-options apply: 
· a carve-out for specified existing claims the Parties wish to preserve (clause 2.5);
· the optional inclusion of negligence and/or fraud in the release, providing broader protection for the Outgoing Party (clauses 2.4 and 2.6); 
· the Incoming Party's assumption of all claims, enabling both Parties to pursue claims as though the Incoming Party were always the original party (clause 2.6).
Guidance for CEG: The CEG must understand that if it chooses Option 2, it is assuming potential liability for the Outgoing Party's historic breaches, and the Asset Purchase Agreement should contain appropriate indemnities to protect against such liabilities. The Parties must carefully consider which approach is appropriate based on whether there are any known historical breaches or disputes under the Original Agreement, the Incoming Party's willingness to assume responsibility for historical matters, whether the Outgoing Party can provide any warranties or indemnities regarding the state of the contracts being novated, and the commercial leverage between the Parties.
Clause 3: Indemnity
Purpose: This clause provides mutual indemnities protecting the Outgoing Party and the Incoming Party from liabilities arising from the other's performance failures under the Original Agreement(s). These create direct liability and right of recourse between the Outgoing Party and Incoming Party for breaches in their respective periods of responsibility, supplementing the release provisions. The Incoming Party's indemnity covers the Outgoing Party for post-Effective Date breach claims, third party claims arising from the Incoming Party's performance, and defence costs. The Outgoing Party's indemnity covers the Incoming Party for pre-Effective Date breach liabilities and claims by the Continuing Party for historic breaches.
Action Required:
· Ensure these indemnities align with the warranty and indemnity provisions in the Asset Purchase Agreement to avoid gaps, duplication or inconsistency.
· Consider whether limitations should be negotiated and added (e.g. financial caps, time limits, thresholds, exclusions for certain types of loss), noting that the Template creates unlimited indemnity obligations.
· Consider whether the indemnities should expressly address consequential losses, loss of profit, or other specific categories of loss.
Clause 4: Governing Law and Jurisdiction
Purpose: These provisions establish the law of England and Wales as the governing law. This provides certainty as to which law applies, preventing costly jurisdictional disputes.
Action Required:
· Confirm that the law of England and Wales is appropriate and verify that this aligns with the underlying contract(s).
[bookmark: _Ref222156270]Schedule 1: Original Agreement(s)
Purpose: This schedule is critical as it identifies precisely which agreements are being novated. 
The Deed can be used for one or multiple Original Agreement(s) (so long as the Incoming Party, Outgoing Party and Continuing Party are the same), to be novated in whole only. Only the agreements listed in Schedule 1 will be novated, so accuracy is essential to ensure the intended Original Agreement(s) are transferred and no unintended agreements are included.
Action Required:
· Complete the table with full details of each Original Agreement: 
· Title/Name: Insert the exact title as it appears in the Original Agreement (e.g. "Lease Agreement", "Grid Connection Agreement", "Power Purchase Agreement")
· Date: Insert the execution date. If an Original Agreement has been amended, consider whether to reference the original date, amendment dates, or both (e.g. "dated [date] as amended by agreement dated [date]")
· Parties: List all parties to the Original Agreement. Verify that the Outgoing Party is correctly named as a party (it must be a party to be novated) and that the Continuing Party is correctly named
· Description: Provide a brief description of the subject matter and key obligations (e.g. "25-year lease of land at [address] for renewable energy project", "Connection to distribution network and ongoing electricity export")
· Attach copies of all Original Agreement(s) for verification purposes.
· If novating multiple agreements, verify that all have the same parties. If different Continuing Parties are involved, separate Deeds will be required.
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