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[bookmark: _Toc225169439]Introduction
This guidance accompanies the template Share Purchase Agreement (Template or Agreement) for use in establishing a two-party joint venture, where the Community Energy Group (CEG) will acquire an agreed number of shares in the Joint Venture Company (JVCO). 
The Agreement sets out the terms on which the Developer (as Seller) will sell and transfer specified shares to the CEG (as Purchaser), including the purchase price and completion mechanics.
The Agreement should be entered into at the same time as the Shareholders' Agreement and the adoption of the new Articles of Association for the JVCO (see separate guidance on each of the Shareholders’ Agreement and Articles of Association). 

NOTE FOR USERS OF THIS GUIDANCE DOCUMENT:  
[bookmark: _Hlk223611344]This guidance document has been developed for use by Community Energy SO projects only. It is intended to provide a useful starting point for your Community Energy SO project. It does not promote the use of any particular shared ownership model. You will need to review and develop it in conjunction with your legal, financial, technical and procurement advisors to reflect your requirements and the circumstances of your project.  Although we have taken care in the production of this guidance document, it is guidance only and is not a substitute for independent legal advice on your specific project. No warranty, express or implied, is given as to its accuracy nor does Bird & Bird LLP accept any liability for any error or omission.  You must take your own independent legal advice in relation to the development of appropriate documents for your project.  


[bookmark: _Toc225169440][bookmark: _Toc217320669][bookmark: _Toc217320670][bookmark: _Toc225169441]Use of Template and this Guidance 
[bookmark: _Hlk224486318]Capitalised terms not defined in this guidance have the meaning given to them in clause 1 (Definitions and Interpretation) of the Template. See also the glossary below to aid in your understanding of the key terms and abbreviations used in this guidance. 
This guidance note provides a clause-by-clause commentary on the provisions contained within the Template.
The Template has been prepared on the basis that certain details will need to be inserted on a JVCO specific basis (and these areas are marked for specific attention with a [  ]).
The Template may also need to be amended in various ways to take into account the specifics of particular arrangements agreed between the CEG and the Developer. This includes where there is optionality between certain clauses, where the applicable clause to be used for a given Joint Venture Shared Ownership Project will depend on the specifics of the particular agreed arrangement. Optionality is marked with [  ] around the relevant clauses and explained in the clause-by-clause commentary below.
The Template assumes:
· that there are two parties to the Agreement:
(1) the Seller – the Developer entity that currently owns all the shares in the JVCO and will sell an agreed number of shares to the CEG; and
(2) the Purchaser – the CEG that will purchase the shares and become a minority shareholder in the JVCO;
· the Developer holds the entire issued share capital of the JVCO immediately prior to completion;
· the Developer will sell and transfer an agreed number of shares to the CEG for a fixed amount of cash consideration; and
· completion of the sale and purchase of the shares occurs simultaneously with the signing and exchange of the Agreement, meaning there is no gap between agreeing/documenting the transaction and completing it.
The final format of the Agreement will depend on whether the JVCO is a shell company, or a trading company with its own contractual rights and obligations, at the point of completion of the share transfer, as follows:
· Shell Company Scenario: If the JVCO is a shell company with no trading activities, contracts, debts, employees or security, then: (i) the Purchase Price for the Shares would typically be the aggregate nominal value of the Shares; and (ii) the Developer would typically provide Share title, capacity and solvency warranties, together with a series of short form warranties on the JVCO, with short form limitations on the Developer's liability. The Developer should not need to make any disclosures to the CEG to qualify any of these warranties and so a Disclosure Letter is unlikely to be required. 
· Trading Company Scenario: If the JVCO is a trading company or has entered into contracts in its own right (such as grid connection agreements, project documents or land agreements), then: (i) the Purchase Price for the Shares would typically be at a premium to the aggregate nominal value of the Shares; and (ii) in addition to Share title, capacity and solvency warranties, the CEG will need the Developer to provide a more fulsome set of warranties on the status of the JVCO. In return, the Developer will expect additional limitations on its liability and the opportunity to make disclosures to qualify these warranties in a separate Disclosure Letter.
The Parties should carefully consider which scenario applies to their JVCO and include or delete the relevant provisions accordingly. 
The Template should be read in conjunction with the Shareholders' Agreement and the Articles of Association. The Share Purchase Agreement governs the sale and purchase of the Shares, whilst the Shareholders' Agreement and Articles of Association govern the ongoing relationship between the shareholders and the governance and management of the JVCO. Care should be taken to ensure consistency between these documents, particularly in relation to share classes, shareholding percentages, and warranties.
If the JVCO has been trading prior to completion of the sale and purchase of the Shares by the CEG, then a short form Tax Schedule might be required to allocate historical and transaction tax risks (if any) between the Developer and the CEG and for the Developer to provide an agreed set of tax warranties in respect of the JVCO, which may be qualified by disclosures in the accompanying Disclosure Letter. If this is required, the CEG and the Developer should seek tax advice. 
The Template must be executed by both Parties. If the Template includes a Voting Power of Attorney clause (see below), then to give effect to the power of attorney, the Template must be executed as a deed. If the Template does not include a Voting Power of Attorney, then the Template does not have to be executed as a deed, albeit the Parties may still decide to execute the Template as a deed for consistency with the Shareholders’ Agreement and to provide additional formality and enforceability to the transaction. 
[bookmark: _Hlk224913356]In the clause-by-clause commentary below, sections marked "OPTIONAL" relate to provisions that can be deleted entirely if not relevant to your project. Sections marked "HIGH PRIORITY” are key commercial points. Sections marked "COMMONLY NEGOTIATED" and are areas where the Seller is likely to seek amendments. You should discuss these with your legal adviser.
[bookmark: _Toc225169442]Glossary of Key Terms and Abbreviations
	Term
	Definition

	Articles of Association 
	The constitutional document of the JVCO, governing the governance and management of the company. The Share Purchase Agreement should be read in conjunction with the Articles of Association, and care should be taken to ensure consistency between these documents.

	Basket Threshold

	The minimum aggregate loss amount the Purchaser must suffer before the Seller becomes liable for warranty claims. It is often set at 1% of the Purchase Price and prevents the Purchaser from bringing small, cumulative claims that are disproportionate to the overall value of the transaction.

	Business Warranties

	Warranties covering the commercial, operational, and financial condition of the JVCO, as distinct from Fundamental Warranties. A Seller's liability for breach of Business Warranties is typically capped at the Purchase Price, with a two-year notification period from Completion.

	CEG (Community Energy Group)

	The community energy group that is a party to the Share Purchase Agreement as the Purchaser, typically a community benefit society, co-operative, or other community-owned entity established to hold and operate the shared ownership interest in the Project.

	Completion

	The point at which the sale and purchase of the shares occurs. The Template assumes completion occurs simultaneously with the signing and exchange of the Agreement, meaning there is no gap between agreeing/documenting the transaction and completing it.

	De Minimis Threshold

	The minimum value below which an individual warranty claim cannot be brought. It is often set at 0.1% of the Purchase Price and prevents disproportionate, nuisance claims against the Seller.

	Developer

	The commercial entity that is a party to the Share Purchase Agreement as the Seller. The Developer is typically a corporate entity that will be developing the Project as a JV partner alongside the CEG and is selling specified Shares in the JVCO to the CEG.

	Disclosure Letter

	A document in which the Seller makes disclosures to the Purchaser to qualify the Warranties. Where a disclosure meets the required standard of disclosure (as defined in the Agreement), it will qualify the relevant Warranty and the Purchaser will not be entitled to bring a breach of warranty claim in respect of that matter.

	Encumbrances

	Third-party claims, charges, or restrictions over the Shares. The Agreement requires that the Shares are transferred free from all Encumbrances, giving the Purchaser comfort that it is acquiring shares free from any such third-party interests.

	Fundamental Warranties

	Warranties that go to the essence of the transaction and are given stronger protection than other warranties. They typically cover share title, the Seller's capacity to enter into the transaction, and the solvency of the Seller and the JVCO.	

	Indemnity

	A contractual promise by one party to pay the other in full for losses arising from specified events. Unlike a warranty claim, recovery under an indemnity is pound-for-pound, with no requirement to prove foreseeability or causation, no duty to mitigate, and no reduction for contributory negligence.

	JVCO

	Joint Venture Company - the private limited company in which the CEG will acquire shares from the Developer, becoming a minority shareholder, and the Developer will remain the majority shareholder.

	Nominal Value

	The face value of a share as stated in the company's share capital, for example £0.01 per share. 

	Power of Attorney

	A legal authority granted by one party to another to act on its behalf. 

	Shareholders' Agreement

	An agreement between the shareholders of the JVCO governing the ongoing relationship between the shareholders and the governance and management of the JVCO. The Share Purchase Agreement should be read in conjunction with the Shareholders' Agreement, with care taken to ensure consistency between the two documents.

	Shell Company

	A company with no trading activities, contracts, debts, employees, or security.

	Trading Company

	A company that has entered into contracts in its own right (such as grid connection agreements, project documents, or land agreements) or has active trading activities.

	Warranty

	A contractual statement of fact made by one party to the other, confirming that a particular state of affairs is true as at a specified date. If a warranty proves to be untrue or misleading, the party that gave it may be liable in damages.



[bookmark: _Toc225169443]

Clause-by-clause commentary
[bookmark: _Hlk222162260]Parties and Recitals 
[bookmark: _Hlk222242277]Purpose: The Recitals are an introductory section that provides context, recording that the Seller is the owner of the Shares (which are fully paid or credited as fully paid) and the Seller wishes to sell and the Purchaser wishes to purchase the Shares on the terms of the Share Purchase Agreement. 
Action required: 
· [bookmark: _Hlk222133563]Insert the Parties’ details (including, where applicable, full legal name, legal form, registration number, and registered office address for each party)
· You should read these provisions to determine if any changes are needed to reflect your project or if you wish to provide additional background context.
Clause 1: Definitions and Interpretation
[bookmark: _Hlk222241320]Purpose: This clause establishes clear, consistent meanings for key terms used throughout the Agreement and sets out rules of interpretation. All defined terms are capitalised in the Template (e.g. Completion).
	Action Required:  
· Delete any definitions that are not relevant or used (e.g. delete Disclosed and Disclosure Letter if the Seller will not be providing a Disclosure Letter)
· Review all other definitions to ensure they are appropriate for the Agreement.
Clause 2: Sale of the Shares 
Purpose: This clause establishes the fundamental obligation for the sale and purchase of the Shares, confirming that, on Completion, the Seller will sell and the Purchaser will purchase the Shares with full title guarantee free from all Encumbrances.
Guidance for CEG: This clause gives you comfort that you are acquiring shares that are free from any third-party claims or restrictions.
[bookmark: _Hlk225158078]Clause 3: Consideration COMMONLY NEGOTIATED & HIGH PRIORITY
Purpose: This clause sets out the consideration for the sale and purchase of the Shares, which is the Purchase Price payable in cash at Completion.
Action required: 
· Insert the Purchase Price (in pounds sterling)
· Note that the Purchase Price could be the aggregate nominal value of the Shares (for example, if the CEG is acquiring 100 Shares with a nominal value of £0.01 per Share, the Purchase Price would be £1.00) or a higher amount reflecting any value attributable to the Company at the point of sale
Guidance for CEG: The Purchase Price should be agreed carefully with the Developer, taking into account: (i) the percentage shareholding you are acquiring, (ii) the stage of the project development (earlier stage acquisitions are typically at lower valuations), (iii) whether the JVCO has any existing assets or contracts that add value, and (iv) the commercial balance of the overall shared ownership arrangement. 
If the Purchase Price for the Shares is greater than £1,000, stamp duty at a rate of 0.5% of the total Purchase Price rounded up to the nearest £5, is generally payable by the Purchaser to HMRC within 30 days of completion of the Share transfer. In such scenarios, the CEG should take independent tax advice. 
Clause 4: Completion 
Purpose: This clause sets out what will happen at Completion, which occurs immediately after signing and exchanging (also referred to as delivering) the Agreement. The clause details the documents and actions required from both the Seller (Developer) and the Purchaser (CEG) at Completion to effect the transfer of Shares and establish the joint venture structure. The Template assumes no conditions need to be met before Completion can occur, such as mandatory regulatory filings. If conditions need to be met, then the Template should be amended to provide for split signing and completion. This is where the Template is signed, but completion of the Share sale and purchase does not occur until a later date once the conditions have been satisfied or waived (if applicable). If the Template needs to be amended to enable split sign and Completion, consider the inclusion of walkaway rights if, for example, a material adverse change happens between signing and Completion. 
Action required: 
· Familiarise yourself with the Purchaser deliverables, amending them as appropriate, and ensure that they can be complied with.
· Amend clause 4.3.1 to retain / delete the text in [ ] as appropriate.
· Amend clause 4.4.1 as necessary to reflect the corporate status of the CEG (e.g. directors, board of trustees, management committee, etc.).
Clause 5: Seller Warranties COMMONLY NEGOTIATED
Purpose: This clause contains warranties from the Seller to the Purchaser about the Shares being sold and the state of the Company. Pursuant to this clause, the Seller also warrants that each of the Warranties set out in Schedule 2 is true, accurate and not misleading on the date of the Agreement.
This clause also contains an optional sub-clause referring to a Disclosure Letter, which provides an opportunity for the Seller to make disclosures to the Purchaser to qualify the Warranties, to the extent such disclosures meet the required standard of disclosure, set out in the definition of “Disclosed”. 
Action required: 
· Determine whether the JVCO is a shell company or a trading company: 
· for a shell company, use the short-form warranties in Schedule 2, paragraphs 1-5, and delete paragraphs 6-22; and
· for a trading company, use the comprehensive warranties in Schedule 2, paragraphs 1-22, deleting paragraph 5.
· Include clause 5.2 if a more fulsome set of Warranties is being sought for a trading company, to provide the Developer with the opportunity to make disclosures to the CEG to qualify the Warranties. Otherwise, delete.
· Review and tailor the Warranties in Schedule 2 so they are applicable to the specific circumstances of the Company.
[bookmark: _Hlk222162319]Guidance for CEG: Warranties are important protections for you as the purchaser of the Shares. They provide you with assurances about the Shares and the Company and, if proven false, may give rise to a claim for damages for breach of warranty. The extent of the Warranties should reflect: (i) whether the JVCO is a shell company or a trading company, (ii) the stage of the project development, (iii) the nature and value of any contracts or assets held by the JVCO, and (iv) the commercial balance between the Parties. 
Clause 6: Limitations on Liability COMMONLY NEGOTIATED & HIGH PRIORITY
Purpose: This clause limits the Seller's liability with respect to the Warranties, either through short-form limitations in clause 6 itself or through more comprehensive limitations in Schedule 3 (Limitations on Liability). 
Action required: 
· Choose between the short form limitations in clauses 6.1-6.3 (for shell company scenario) or the fuller limitations in Schedule 3 (for trading company scenario) by including the relevant provisions and deleting the others.
· If using short-form limitations, insert the time limit for the Purchaser to notify the Seller of a Warranty claim (the Agreement suggests two years).
· If using Schedule 3, review and complete all thresholds and time limits within this Schedule.
The short-form limitations provide that: (i) maximum liability shall not exceed the Purchase Price; and (ii) claims must be notified within a specified time period following Completion. 
Guidance for CEG: The Developer is likely to request additional limitations on its liability if longer-form Warranties are sought by the Purchaser in respect of the Company. Consider whether to offer these to the Developer in the first draft of the Agreement. 
Clause 7: Voting Power of Attorney OPTIONAL
Purpose: This clause is generally only required if the Purchase Price exceeds £1,000 and stamp duty is payable by the Purchaser. In such scenarios, only the beneficial title to the Shares will pass from the Seller to the Purchaser on completion of the Share transfer. The legal title will only pass to the Purchaser once the Purchaser’s name is entered into the JVCO’s register of members and this cannot happen until confirmation of stamping has been provided by HMRC. There is therefore a gap between completion and the Purchaser acquiring the full legal title to the Shares. The voting power of attorney provides that from Completion until the Purchaser holds the full legal title to the Shares, the Seller will hold the Shares on trust for the Purchaser and will appoint the Purchaser as its attorney to exercise all rights in respect of the Shares.
This clause is important because it ensures that you can exercise all shareholder rights from Completion, even though there may be a short delay before the Share transfer is formally registered in the Company's register of members. The trust arrangement and power of attorney give you immediate control over the Shares from Completion.
Clauses 8 - 22: Standard Provisions
Purpose: Clauses 8 – 22 contain standard 'boilerplate' provisions that are common to most commercial contracts and govern important procedural and administrative matters such as how the Agreement can be varied, how notices must be served, and which governing law applies to disputes.
Action Required:
· Review the permitted disclosure exceptions in clause 8.2 and confirm they are sufficient for your project. In particular, consider whether the CEG needs to disclose information to community shareholders, local authority partners, grant funders, or volunteer board members, and ensure the drafting permits this (clause 8 - Confidentiality)
· Complete the addresses, email addresses and contacts for service of Notices for the Parties (clause 18 - Notices).
· Confirm English law and jurisdiction are appropriate and verify that this aligns with the underlying contract (clause 22 - Governing Law and Jurisdiction). 
Clause 8: Confidentiality 
Purpose: This clause requires each Party to keep certain information confidential, use reasonable endeavours to prevent its disclosure, and ensure members of its Group comply. 
Clause 9 - Announcements
This clause prohibits public announcements about the Agreement without the prior consent of the other Party (not to be unreasonably withheld), but allows announcements required by law with prior notification or the Purchaser to notify suppliers of its acquisition of the Shares. 
Clause 10 - Further Assurance
This clause requires each Party to execute such additional documents or take such further actions as may be reasonably necessary to implement the Agreement. It ensures cooperation after signing and prevents either Party from frustrating the Agreement's purpose by refusing to complete necessary formalities.
Clause 11 - Assignment and Other Dealings
This clause prohibits either Party from assigning, transferring or otherwise dealing with its rights or obligations under the Agreement without prior written consent of the other Party. 
Clause 12 - Entire Agreement
This clause confirms that the Agreement contains the entire agreement and supersedes all prior discussions and understandings. This prevents Parties from relying on pre-contractual statements or side agreements, ensuring all terms are contained in the Agreement.
Clause 13 - No Representations
This clause provides that each Party acknowledges it has not relied on any statement or representation not set out in the Agreement and waives all rights in respect of such matters, except for fraud.
Clause 14 - Variations
This clause provides that no variation to the Agreement is effective unless it is in writing and signed by both Parties.
Clause 15 - Conflicts with Other Agreements
This clause provides that in case of conflict between the Agreement and any other Transaction Document or agreement, the Agreement will prevail (unless the other agreement expressly states it overrides the Agreement).
Clause 16 - Costs
This clause explains that each Party shall pay its own costs, charges, taxes and expenses incurred in connection with the Agreement and the transactions contemplated under it.
Clause 17 - No Partnership or Agency
This clause clarifies the legal relationship between the Parties and prevents either Party from claiming that a partnership or agency relationship exists that would give rise to additional rights or obligations.
Clause 18 - Notices
These provisions establish comprehensive notice requirements, including methods of service (hand delivery, pre-paid first-class post, or email), deemed receipt times, and party contact details. 
Clause 19 - Severance
This clause states that invalid or unenforceable provisions are severed without affecting the rest of the Agreement. Severance provisions protect the Agreement from being entirely invalidated if one provision is found unenforceable.
Clause 20 - Third Party Rights
This clause excludes third-party enforcement rights under the Contracts (Rights of Third Parties) Act 1999, except as expressly provided. 
Clause 21 - Counterparts
This clause allows execution in counterparts, with effectiveness conditional on all Parties delivering executed counterparts. This facilitates execution when Parties cannot meet in person, particularly important for time-sensitive transactions. 
[bookmark: _Hlk221882931]Clause 22 - Governing Law and Jurisdiction
These provisions establish English law as the governing law and give English courts exclusive jurisdiction.
Schedule 1: Corporate Particulars 
Purpose: This schedule sets out the corporate particulars of the Company (the JVCO), including company name, date and place of incorporation, company number, registered office address, issued share capital, directors, company secretary, auditors, accounting reference date, and registered charges. The Seller is required to warrant this information is correct, pursuant to paragraph 4.1 of Schedule 3. 
Action required:
· Complete the table with full details of the Company. 
Guidance for CEG: This schedule provides you with a snapshot of the Company's corporate structure and key corporate particulars. You should verify all details against the Company's public filings at Companies House and the Company's statutory books.
Schedule 2: Warranties COMMONLY NEGOTIATED & HIGH PRIORITY
Purpose: This schedule contains Warranties from the Seller to the Purchaser covering: (i) the Seller’s title to the Shares; (ii) the Seller’s capacity to enter into the Agreement and sell the Shares to the Purchaser; (iii) the Seller’s and the JVCO’s solvency; (iv) for the shell company scenario, a warranty to confirm that the JVCO has not conducted any business activities since its incorporation; and (v) for the trading company scenario, example warranties on the business activities of the JVCO.
Action required: 
· Determine whether the JVCO is a shell company or a trading company.
· For a shell company, use paragraphs 1-5 only and delete paragraphs 6-22.
· For a trading company, use all paragraphs 1-22, except for paragraph 5 which should be deleted.
· Review and tailor the Warranties so they are applicable to the specific circumstances of the Company;
· If using the more fulsome Warranties for a trading company, seek input from relevant specialists and amend the Warranties as necessary to reflect the commercial reality of the JVCO and Share transfer.
· If using the more fulsome Warranties, incorporate the additional definitions in paragraph 23 and such other defined terms as necessary into clause 1 (Definitions).
Guidance for CEG: The Warranties are your primary protection when purchasing Shares in the JVCO. If you have decided to include more comprehensive Warranties, then it is customary to allow the Developer the opportunity to make disclosures against these Warranties in a Disclosure Letter and if a disclosure meets the standard of “Disclosed” defined in the Agreement, then the disclosure will be deemed to qualify the Warranty and you will not be entitled to bring a breach of Warranty Claim against the Developer. You should review any Disclosure Letter carefully with your legal advisers to understand what is being disclosed and whether the disclosed matters meet the standard of Disclosed and are acceptable to you.
Schedule 3: Limitations on Liability COMMONLY NEGOTIATED
Purpose: This optional schedule contains comprehensive provisions limiting the Seller's liability under the Warranties (but not for other claims).
Action required: 
· Include this schedule only if using comprehensive Warranties for a trading company scenario. Otherwise, use the short form limitations in clauses 6.1-6.3 and delete this schedule.
· Insert the time limit for giving notice of Warranty Claims (the Template suggests two years following Completion).
· Insert the time limit for commencing proceedings for a Warranty Claim (the Template suggests twelve months after first giving notice of the Warranty Claim).
· Insert the de minimis (i.e. minimum) threshold for single claims (often this is set at 0.1% of the Purchase Price).
· Insert the basket threshold for aggregate claims (often this is set at 1% of the Purchase Price).
· Review the exclusions of certain claims and amend as necessary so the exclusions are suitable for the transaction. For example, if no Management Accounts will be provided, delete the references to Management Accounts throughout.
· Review all limitations carefully with advisers
Guidance for CEG: If the JVCO is a trading company and you require comprehensive warranties, the Developer will almost certainly request detailed limitations on its liability. You should negotiate these limitations carefully. 
Key points: 
(1) De minimis and basket thresholds prevent small claims but should not be so high that they prevent legitimate claims for significant losses.
(2) Time limits of approximately two years to give notice of a Warranty Claim and 12 months thereafter to commence proceedings for a Warranty Claim are generally considered to be market standard, albeit for certain types of “Fundamental” Warranty Claims, the time period is often extended.
(3) Review the exclusions carefully - the "Disclosed" exclusion means anything disclosed in the Disclosure Letter cannot be the subject of a claim, to the extent such disclosure is deemed to meet the required standard of disclosure set out in the definition of “Disclosed” in the Agreement.
 (4) The overall cap of the Purchase Price means the maximum you can recover is what you paid (if the Purchase Price is the aggregate nominal value of the Shares, your maximum recovery is the aggregate nominal value of the Shares).
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