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[bookmark: _Toc225417003]Introduction
[bookmark: _Hlk225504954]This guidance accompanies the template Operation and Maintenance Contract (the Contract or Template) for use by a Community Energy Group (CEG) who wishes to procure the ongoing operation and maintenance of a Shared Ownership Project. The Template is drafted on the assumption that the Employer is a JVCO (in which the CEG has shares) which owns and operates the Project.  The Template can be adapted for use where the CEG itself is Employer (e.g. as part of a split site arrangement).
Under this Contract, the Employer, as project owner, enters into the Contract with a specialist operation and maintenance contractor (the Contractor).
The Contract has been drafted on the assumption that the Contractor also built and installed the renewable energy system under a separate EPC contract. This means the Contractor will have detailed working knowledge of the asset and the risk allocation in the Contract is built on that basis. If the Contractor did not construct the renewable energy system, or if there is no EPC contract, the Template will require careful review and may need significant amendment.
The Contract sits alongside the other key project contracts - including the Shareholders' Agreement and the Power Purchase Agreement - and it is important that the terms of those agreements are consistent and, where appropriate, back-to-back.
[bookmark: _Hlk225342232]NOTE FOR USERS OF THIS GUIDANCE DOCUMENT
[bookmark: _Hlk223611344]This guidance document has been developed for use by Community Energy SO projects only. It is intended to provide a useful starting point for your Community Energy SO project. It does not promote the use of any particular shared ownership model. You will need to review and develop it in conjunction with your legal, financial, technical and procurement advisors to reflect your requirements and the circumstances of your project.  Although we have taken care in the production of this guidance document, it is guidance only and is not a substitute for independent legal advice on your specific project. No warranty, express or implied, is given as to its accuracy nor does Bird & Bird LLP accept any liability for any error or omission.  You must take your own independent legal advice in relation to the development of appropriate documents for your project.  


[bookmark: _Toc225417004]Use of Template and this Guidance
[bookmark: _Hlk225342385]Capitalised terms not defined in this guidance have the meaning given to them in clause 1 (Definitions and Interpretation) of the Template. See the Glossary below for key terms and abbreviations.
The Template has been prepared on the basis that certain details will need to be inserted on a project-specific basis. Points requiring attention are marked with square brackets [ ]. 
The key assumptions in this Template are that: 
i. the Contractor has built and installed the renewable energy system under a separate EPC contract; and 
ii. the Employer is a JVCO (of which the CEG is a shareholder). 
If either of these assumptions does not apply to your project, please take legal advice to identify the necessary amendments to the Template: the risk allocation and key definitions may need to be revisited in particular.
In the clause-by-clause commentary below, sections marked "OPTIONAL" relate to provisions that can be deleted entirely if not relevant to your project. Sections marked "HIGH PRIORITY” are key commercial points. Sections marked "COMMONLY NEGOTIATED" are areas where the Seller is likely to seek amendments. You should discuss these with your legal adviser.
[bookmark: _Toc225417005]Glossary of Key Terms and Abbreviations
	Term
	Definition

	CEG (Community
Energy Group)
	The community energy organisation that part-owns the joint venture company and is the Contractor's client under this contract.

	Contractor
	The specialist company hired by the Employer to operate and maintain the renewable energy system.

	Employer
	The JVCO (or the CEG, as the case may be) that owns the renewable energy system and has hired the Contractor to look after it.

	EPC Contract
	The construction contract under which the renewable energy system was built and installed.

	Indemnity 
	A contractual promise by one party (the indemnifier) to meet specific costs, losses or liabilities suffered by another party (the indemnified party) if a defined event or circumstance occurs, regardless of whether the indemnifier was at fault.

	JVCO (Joint Venture Company)
	The company jointly owned by the CEG and the Developer that owns and runs the renewable energy project. This company is the Contractor's client under this contract.

	Power Purchase Agreement (PPA)
	An agreement for the sale of electricity generated by the renewable energy system.

	Renewable energy system

	The energy generation asset (such as a solar or wind installation) that is being designed, built and operated as part of the project.

	Representative(s) 
	The named senior person appointed by each party (the Employer and the Contractor) who is authorised to make decisions and act on that party's behalf under the contract.

	Shared Ownership Project
	A community energy project involving a Developer and a CEG.

	Shareholders' Agreement
	The agreement between the CEG and a developer governing their respective rights and obligations as shareholders in the JVCO, including matters relating to the management, funding and operation of the Shared Ownership Project.

	Waiver
	The voluntary giving up by one party of a right, remedy or obligation that it would otherwise be entitled to enforce under a contract or at law.

	Warranty 
	A contractual promise or guarantee given by a party (such as the Contractor or a manufacturer) as to the quality, condition, performance or fitness for purpose of goods, works or services provided under or in connection with the Contract.





[bookmark: _Toc225417006]Clause-by-clause commentary
1.1. [bookmark: _Toc225417007]Parties and Recitals 
Purpose: The Recitals are an introductory section providing context to the Contract– recording that the Contractor was appointed under a separate EPC contract, that it has agreed to provide O&M Services, and that this Contract supersedes any prior O&M arrangement.
Action Required:
· Insert the Parties’ details (including, where applicable, full legal name, legal form, registration number, and registered office address for each party). 
· Confirm whether the Employer Entity is the CEG itself or a JVCO, and update the entity details and signature blocks accordingly.
· Confirm whether the recital reference to the EPC contract is accurate for your project. If the Contractor did not construct the renewable energy system, delete or amend the relevant wording in Recital A accordingly.
· Confirm whether there is a prior O&M arrangement to be superseded. If not, delete Recital C.
Guidance for CEG: The Template is drafted so that the JVCO is the Employer. You, as the CEG and a shareholder in the JVCO, will not be a party to the O&M Contract directly, but you will have governance oversight of the JVCO's obligations under it. Ensure that the JVCO has appropriate internal decision-making processes to manage and exercise its rights under the contract. If the Contractor did not build the asset, take legal advice before proceeding, as the risk allocation throughout the Template is built on that assumption.
As explained in Section 2 above, the Template assumes that the Contractor has built the renewable energy system. If this is not the case, the risk allocation and you should seek legal guidance. 
1.2. [bookmark: _Toc225417008]Clause 1: Definitions and Interpretation
Purpose: This clause establishes clear, consistent meanings for key terms used throughout the Contract and sets out rules of interpretation. All defined terms are capitalised (e.g. Effective Date, Contract Price, Good Industry Practice).
Action Required:
· Review all definitions carefully and complete every square bracket placeholder - including the DNO, Landlord details, Property address, and project description.
· Confirm that the Effective Date drafting accurately reflects the EPC Contract and the relevant Provisional Acceptance Certificate process for your project.
· Confirm the indexation approach and the choice of indices (Index 1 and Index 2) used to adjust the Contract Price and performance or availability damages over time.
· Insert the correct technology type in the definition of Good Industry Practice.
· Confirm cross-references to the Schedules for performance and availability metrics once those Schedules have been completed.
Guidance for CEG: The indexation mechanism in clause 1.20 can materially affect the long-term cost of the O&M Contract for the JVCO. The Contract Price and certain performance-related payment obligations will increase in line with the chosen index over the full contract term. Ensure that the index choice is consistent with the Employer's financial model and with the revenue assumptions in the PPA, so that operating costs and revenues move in a broadly compatible direction.
1.3. [bookmark: _Toc225417009]Clause 2: Term
Purpose: This clause fixes how long the Contract lasts and sets out the Employer's rights to renew and to terminate for convenience, giving the Employer flexibility to manage the O&M relationship over the life of the project.
Action Required:
· Confirm the length of the Initial Term (the Template suggests five years from the Effective Date).
· Confirm the Renewal Period structure (the Template suggests a further five years) and the notice period required to trigger renewal (the Template suggests at least six months' notice before the relevant anniversary).
[bookmark: _Hlk223344513]Guidance for CEG: 
The Initial Term and any extensions will vary from project to project. You should check whether any availability or operational commitments under the PPA require continuity of O&M arrangements beyond the Initial Term. 
Renewal is not automatic under this Template- it requires positive action by the Employer, and terms must be agreed. If terms are not agreed, the contract expires at the end of the Initial Term.
1.4. [bookmark: _Toc225417010]Clause 3: Employer Obligations
Purpose: This clause sets out what the Employer must do to enable the Contractor to perform its obligations, including procuring access to the Property and passing on relevant third-party notices. This includes the consequences of access failure: if the Contractor cannot access the Property for reasons not attributable to it, both parties' relevant obligations are suspended; if access is unavailable for six months, either party may terminate on written notice.
Action Required:
· Confirm that the Employer can comply with its access obligations under the Lease and that the Lease permits the Contractor adequate access to carry out the O&M Services.
· Review the access cost provisions - access costs are generally included in the Contract Price, subject to a limited exception for costs that are both unforeseeable and exceptional as at the Effective Date.
· Confirm that all Employer Warranties are accurate as at the date of signing.
Guidance for CEG: Access failures will reduce the Employer's payment obligations but will also relieve the Contractor from its performance and availability obligations for the period of unavailability. Robust lease and landlord arrangements are therefore important - both to enable the Contractor to perform and to prevent the Employer's performance protections from being undermined by access issues. 
1.5. [bookmark: _Toc225417011]Clause 4: The O&M Services HIGH PRIORITY 
Purpose: This is the core operational clause. It sets out what the Contractor must do, to what standard, and what happens if it fails to deliver - including the performance and availability regimes that protect your revenue stream.
This clause covers several distinct sub-topics, each addressed in turn below.
Guidance for CEG: The key commercial considerations in this clause are in relation to availability and liquidated damages. 
Contractor's Warranties (for O&M Services) and Defects (Clauses 4.2–4.2A)
Purpose: This clause sets out the warranties the Contractor gives as to the standard of the O&M Services and establishes a defects remedy where repairs or replacements installed by the Contractor prove to be defective within the applicable warranty period.
Action Required:
· Confirm that the 30-day remedy period for defects is appropriate for your project, noting that some defects may require a longer period to remedy.
Guidance for CEG: The right to procure third-party rectification after 30 days is an important protection but should be exercised carefully - engaging a third party to carry out works without the Contractor's authorisation may affect the Contractor's performance guarantees elsewhere in the Contract.
Maintenance Services (Clauses 4.3-4.4)
Purpose: These clauses set out the Contractor's obligations in respect of both planned preventative maintenance and the response to and rectification of faults, including the management of component replacement where a compliant part is no longer available.
Action Required:
· Confirm the notice period for scheduled maintenance visits appropriate for your project.
· Confirm the timeframe for the Employer to respond to a Replacement Request (clause 4.4.8.1(b)).
Guidance for CEG: Failure to respond within the required timeframe is a Relief Event and will relieve the Contractor from its performance compensation obligations for the resulting period of underperformance.
Performance Measurement and Guaranteed Performance Ratio (Clauses 4.5–4.6) COMMONLY NEGOTIATED AND HIGH PRIORITY
Purpose: These sub-clauses establish a measurable performance standard (the Guaranteed Performance Ratio) and a compensation regime that protects the Employer if the Contractor fails to meet it. This regime only applies after the Warranty Period under the EPC Contract has expired.
Action Required:
· Complete Table 1 in clause 4.6.2 with the compensation amounts for each level of performance shortfall.
· Review the Relief Events carefully to confirm they accurately reflect the agreed allocation of performance risk for your project.
Guidance for CEG: The Guaranteed Performance Ratio is an important commercial protection for the Employer. It should be set at a level that reflects the renewable energy system's genuine expected performance based on technical advice. This is because a ratio set too high creates undue risk for the Contractor, while one set too low provides insufficient protection for the Employer. The compensation amounts in Table 1 are the Employer's only remedy for underperformance, other than termination. It is therefore important to ensure they reflect a genuine estimate of the Employer's loss from underperformance, taking into account the expected revenues under the PPA.
Regulatory Assistance, Direct Agreements and Manufacturer's Warranties (Clauses 4.7–4.9)
Purpose: These sub-clauses ensure the Contractor supports the Employer's regulatory obligations, cooperates with Funders' requirements (including entering into a Direct Contract Agreement), and does not inadvertently invalidate equipment warranties.
Guidance for CEG: A Direct Contract Agreement gives Funders the ability to take over the Employer's position under the Contract to prevent its termination in the event of an Employer default. This is a standard requirement in project finance and the Contractor's obligation to cooperate is an important protection for your project financing arrangements. A form of Direct Contract Agreement is set out as a schedule to the EPC Template. 
Additional Services (Clause 4.10)
Purpose: This clause gives the Employer flexibility to request works from the Contractor that fall outside the agreed O&M Services scope, whilst ensuring the cost is agreed in advance.
Contractor Warranties (General) (Clause 4.11)
Purpose: This clause requires the Contractor to make fundamental warranties about its legal status and capacity, providing the Employer with comfort that the Contract is valid and that the Contractor is properly authorised and capable of performing its obligations.
Action Required:
· Consider whether any project-specific warranties are needed, particularly in relation to the Contractor's technical capability or track record.
Change in Law (Clause 4.12)
Purpose: This clause protects both parties from unexpected changes in law or regulation by allowing them to renegotiate the contract to restore the commercial balance they originally agreed.
Guidance for CEG: This is particularly relevant in a long-term O&M contract. Regulatory changes affecting health and safety requirements, environmental standards, or grid connection obligations could materially increase the cost of performing the O&M Services. The renegotiation mechanism is intended to share that burden fairly between the parties, but the outcome will depend on negotiation.
Delay Events (Clause 4.13) COMMONLY NEGOTIATED AND HIGH PRIORITY
Purpose: This clause protects the Contractor where something outside its control prevents or delays its performance, whilst ensuring that the Employer does not pay for relief the Contractor has not genuinely earned.
Action Required:
· Review the list of Delay Events carefully and confirm it accurately reflects the agreed allocation of operational risk for your project.
Manufacturer's Warranties (Clause 4.14)
Purpose: This clause places responsibility on the Contractor for managing manufacturer warranty claims, whilst keeping the Employer informed and involved throughout. It also gives the Employer the option to request warranty extensions at the Employer's own cost.
1.6. [bookmark: _Toc225417012]Clause 5: Health and Safety, Site Conditions and Security
Purpose: This clause ensures that the Contractor takes full responsibility for health and safety compliance when carrying out the O&M Services, protecting the Employer from exposure to regulatory liability arising from the Contractor's activities on site.
Action Required:
· Confirm the CDM Regulations position for your project and whether a principal designer or principal contractor needs to be appointed.
1.7. [bookmark: _Toc225417013]Clause 6: Payment COMMONLY NEGOTIATED AND HIGH PRIORITY 
Purpose: This clause sets out the Employer's payment and invoicing obligations, including how invoices are issued by the Contractor (and what invoices must include), when invoices must be paid by the Employer, what happens if the Employer intends to pay less than the amount specified, and the consequences of late payment. 
Action Required:
· Confirm the Contract Price and insert it in the Contract.
· Insert payment schedule into clause 6.2.1.
1.8. [bookmark: _Toc225417014]Clause 7: Indemnities HIGH PRIORITY 
Purpose: This clause allocates financial responsibility for losses and liabilities arising from each party's fault, providing each party with a direct right of recovery without needing to establish a breach of contract. 
Action Required:
· Consider whether any deal-specific indemnities are needed.
1.9. [bookmark: _Toc225417015]Clause 8: Limitations on Liability HIGH PRIORITY 
Purpose: This clause limits each party's liability exposure under the Contract. Neither party is liable for indirect or consequential losses (including loss of profits, revenue, ROC payments, or loss of goodwill) except as expressly provided for under Clause 4.6.2, indemnity obligations, and Schedule 2. 
Guidance for CEG: The aggregate liability cap is one of the most commercially significant figures in the Agreement. It should be set at a level that is proportionate to the overall contract value. The Template is drafted to cap the Contractor's aggregate annual liability at the Contract Price for that year, subject to specific carve-outs for unlimited liability items such as death, personal injury, fraud, and intellectual property infringement. You should ensure you understand the total potential liability under the Agreement, including all carve-outs, and confirm that this is acceptable and insurable.
1.10. [bookmark: _Toc225417016]Clause 9: Sub-Contracting
Purpose: This clause prevents the Contractor from delegating its obligations to sub-contractors without the Employer's prior written consent, ensuring that the Employer retains control over who performs work on the project/asset.
[bookmark: _Hlk225157913]Guidance for CEG: The Contractor's continued responsibility for sub-contractor performance is an important protection- it prevents the Employer being in a position where a sub-contractor failure breaks the chain of accountability. If the Contractor proposes to sub-contract significant portions of the O&M Services, ensure you are satisfied with the proposed sub-contractor's capability and track record before giving consent.
Clause 10: Intellectual Property
Purpose: This clause ensures that the Employer retains ownership of, or is granted a licence to use, all documents and materials produced by the Contractor in connection with the O&M Services. This means the Employer will not be dependent on the Contractor to access its own operational records.
Clause 11: Insurance HIGH PRIORITY 
Purpose: This clause sets out the parties’ obligations in respect of maintaining insurances throughout the Contract to protect both parties against physical and financial risks associated with the Project. The Contractor bears the primary insurance burden, as the party on-site and in operational control of the Project.
Action Required:
· Confirm the minimum public liability insurance amount in clause 11.1.
· Confirm the minimum property damage liability insurance amount in clause 11.2.
· Confirm the appropriate insurance regime with an expert adviser.
Guidance for CEG: Insurance is a key part of each project and should be carefully reviewed on a project by project basis. The appropriate levels of coverage will depend on the size and value of the project, the technology, and the site. 
The Template suggests £5,000,000 as a minimum for each public liability insurance and property damage liability insurance. These levels are given as an example only, but are generally the minimum expected of a Contractor. It covers damage caused by the Contractor to third parties- for example, if they injure a member of the public during the course of the Works- and damage caused by the Contractor to third-party property. You should bear in mind that your project may require a higher level of insurance depending on where the site is.
Clause 12: Force Majeure
[bookmark: _Hlk225157679]Purpose: This clause excuses both parties from liability for non-performance caused by events genuinely beyond their control that could not have been foreseen or prevented. The clause also provides a termination right if the event continues beyond an agreed period.
Action Required:
· Confirm the duration of Force Majeure after which either party may terminate.
Guidance for CEG: Routine operational events - such as equipment failure attributable to inadequate maintenance - are unlikely to qualify as Force Majeure. If a Force Majeure Event causes extended suspension of O&M Services, the JVCO will also be unable to generate revenue under the PPA, so a termination right after an agreed period is important to allow the Employer to put alternative arrangements in place.
Clauses 13 and 14: Termination and Consequences of Termination
HIGH PRIORITY 
Purpose: These clauses set out when and how either party can bring the Contract to an end before expiry of the Initial Term or Renewal Period (as applicable), and set out the obligations that apply upon termination or expiry to ensure an orderly handover. 
Action Required:
· Confirm that the cure periods are appropriate for your project.
· Confirm that the handover and transition obligations are sufficient, particularly in relation to data and operational records.
Guidance for CEG: Termination provisions work in both directions -  they protect the Employer against a defaulting Contractor but also expose the Employer as a defaulting Employer to termination risk it fails to meet its own obligations. Key points: 
· Employer default - non-payment of an undisputed sum: Ensure the non-payment default trigger has a reasonable cure period that allows genuine payment delays to be resolved without triggering termination.
· Contractor default: Ensure that cure periods for Contractor defaults are not so extended that the Employer is left exposed to prolonged underperformance and revenue loss- this is a key commercial consideration. Where a Contractor default is fundamental - such as insolvency - termination should not be conditional on a lengthy cure period.
· Transition planning: Continuity of O&M Services is critical to PPA revenues. You might wish to identify potential replacement contractors before a termination scenario arises, rather than relying solely on the Contractor's time-limited transition assistance obligations.
Clause 15: Assignment and Novation
Purpose: This clause regulates each party's ability to transfer their rights under the Contract. The Contractor cannot assign its rights without the Employer's prior written consent, whilst the Employer has a broad unilateral right to assign or charge its interest simply by giving written notice. However, the Employer cannot novate the Contract - which would substitute a new party entirely - without the Contractor's consent.
Guidance for CEG: It is not unusual to see the Employer’s ability to assign its rights under the contract without consent limited to two occasions: assignment by way of security to Funders on prior written notice (without consent); and the Employer may assign to a Group Company on prior written notice. 
Clause 16: Confidentiality
[bookmark: _Hlk225159067]Purpose: This clause protects commercially sensitive information exchanged between the parties from being disclosed to unauthorised third parties.
Action Required:
· [bookmark: _Hlk225159094]Confirm whether any additional carve-outs are required - for example, to permit disclosure to the JVCO's shareholders (including the CEG) or to the Developer.
Guidance for CEG: As a shareholder in the JVCO, the CEG will need access to information about the O&M Contract and the performance of the renewable energy system. You should confirm that the information rights available to the CEG under the Shareholders' Agreement are consistent with the confidentiality provisions in this clause, so that the JVCO can share relevant operational data with the CEG without breaching the O&M Contract.
Clause 17: Environmental Risk, Hazardous Substances and Waste Management
[bookmark: _Hlk225159139]Purpose: This clause allocates responsibility for environmental risks and hazardous substances, protecting the Employer from liability arising from the Contractor's activities on site and setting out a clear protocol for dealing with unexpected environmental discoveries.
Guidance for CEG: Environmental risk allocation is particularly important where the Property has a prior industrial or agricultural use. The Contractor's relief from performance compensation does not apply if it knew or should have known of the environmental issue before the Effective Date. 
Clauses 18–23: Boilerplate Provisions
Purpose: These clauses contain standard provisions common to most commercial contracts, governing important procedural and administrative matters.
Action Required:
· Confirm and insert the details of the Employer's Representative and the Contractor's Representative.
· Complete the addresses, email addresses and contacts for service of notices for the Parties (clause 22- Notices).
· Confirm English law and jurisdiction are appropriate and verify that this aligns with underlying contracts (e.g. Shareholders' Agreement and PPA) (clause 23 -Disputes, Governing Law and Jurisdiction).
· Confirm that the Internal Escalation Procedure timeframes are workable for the JVCO (clause 23 -Disputes, Governing Law and Jurisdiction).
Clause 18 – Severance: These provisions state that invalid or unenforceable provisions are severed without affecting the rest of the Contract, protecting it from being entirely invalidated if one provision is found unenforceable.
Clause 19 – Entire Agreement: This clause confirms that the Agreement constitutes the entire agreement between the parties and supersedes all prior negotiations, representations and agreements between them.
Clause 20 – Third Party Rights: This clause excludes third-party enforcement rights under the Contracts (Rights of Third Parties) Act 1999, preventing unintended third parties from enforcing the Contract.
Clause 21 – Representatives: This clause establishes a Representative for each party with authority to act on their behalf in connection with the Contract, facilitating efficient day-to-day management of the O&M relationship. The Employer's Representative may delegate its rights and obligations to another person on notice to the Contractor. Guidance for CEG: As a shareholder in the JVCO, consider who within the JVCO's governance structure should act as the Employer's Representative. This person will be responsible for the day-to-day management of the O&M relationship, including approving maintenance visits, responding to Replacement Requests, and managing any performance or payment disputes.
Clause 22 – Notices: These provisions establish comprehensive notice requirements, including methods of service (hand delivery, first class recorded delivery, or email), deemed receipt times, and party contact details. Proper notice provisions are critical for enforcing rights (particularly making demands under the guarantee) and avoiding disputes over whether notice was validly given.
Clause 23 - Disputes, Governing Law and Jurisdiction:  This clause provides a structured mechanism for resolving disputes before they escalate to formal proceedings, and confirms English law and the exclusive jurisdiction of the English courts. The Internal Escalation Procedure is designed to resolve disputes quickly and cost-effectively before formal proceedings become necessary. Ensure that the Employer's nominated Representative under this clause has genuine authority to settle disputes - a representative who must refer every decision back to shareholders will not be able to meet the 15-Business-Day timeframe effectively.
Schedule 1: O&M Services - COMMONLY NEGOTIATED 
Purpose: This schedule defines the full scope of what the Employer is paying the Contractor to do for the project.
Action Required:
· Complete Schedule 1.
Guidance for CEG: The Employer will need to agree the contents of this Schedule with the Contractor. Anything not included in Schedule 1 will either be outside the Contract or will need to be agreed as an additional service under clause 4.10 (at additional cost). 
Whilst the Template provides suggested details that should be provided, the specific information to be included will vary from project to project.  
Schedule 2: Performance - COMMONLY NEGOTIATED AND HIGH PRIORITY 
Purpose: This schedule sets out the technical methodology for measuring the performance and availability of the renewable energy system.
Action Required:
· Complete Schedule 2.
· Review the Contract to complete all [●] in relation to Schedule 2 (e.g. there are certain definitions in clause 1 which require completing).
Guidance for CEG: The Contractor and Technical Advisor will need to review and confirm the contents of this Schedule.  
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