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THIS DEED is made the            	day of      				20[**]
BETWEEN
[GUARANTOR ENTITY] a [LEGAL FORM OF THE GUARANTOR] company incorporated and registered in [England and Wales] with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (“Guarantor”) 
[CUSTOMER ENTITY] a [LEGAL FORM OF THE CUSTOMER] company incorporated and registered in [England and Wales] with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (“Customer”),
together, the "Parties", each a "Party".
RECITALS
(A)	The Service Provider (as defined below) has agreed to provide services to the Customer on the terms and conditions of the Services Agreement (as identified below).
(B)	The Guarantor has agreed to guarantee the due performance of the Services Agreement by the Service Provider.
OPERATIVE PROVISIONS
[bookmark: _Toc221648543]Interpretation
The following definitions and rules of interpretation apply in this Deed.
Definitions 
[bookmark: _Hlk221529354][bookmark: _Hlk221126009]"Business Day" means any day other than a Saturday, Sunday or public holiday in [England] when banks in [London] are open for non-automated business;
“Insolvency Event” means a Party suffers an insolvency event if:
it suspends, or threatens to suspend, payment of its debts or is unable to pay its debts as they fall due or admits inability to pay its debts or is deemed unable to pay its debts within the meaning of section 123 of the Insolvency Act 1986 as if the words "it is proved to the satisfaction of the court" did not appear in sections 123(1)(e) or 123(2) of the Insolvency Act 1986;
it commences negotiations with all or any class of its creditors with a view to rescheduling any of its debts, or makes a proposal for or enters into any compromise or arrangement with any of its creditors [other than for the sole purpose of a scheme for a solvent amalgamation with one or more other companies or a solvent reconstruction];
it applies to court for, or obtains, a moratorium under Part A1 of the Insolvency Act 1986;
a petition is filed, a notice is given, a resolution is passed, or an order is made, for or in connection with its winding up [other than for the sole purpose of a scheme for a solvent amalgamation with one or more other companies or a solvent reconstruction];
an application is made to court, or an order is made, for the appointment of an administrator, or a notice of intention to appoint an administrator is given or an administrator is appointed, over it;
the holder of a qualifying floating charge over its assets has become entitled to appoint or has appointed an administrative receiver;
a person becomes entitled to appoint a receiver over all or any of its assets or a receiver is appointed over all or any of its assets;
a creditor or encumbrancer of it attaches or takes possession of, or a distress, execution, sequestration or other such process is levied or enforced on or sued against, the whole or any part of its assets and such attachment or process is not discharged within [14] days;
any event occurs, or proceeding is taken, with respect to it in any jurisdiction to which it is subject that has an effect equivalent or similar to any of the events mentioned in (a) to (h) (inclusive); or
it suspends or ceases, or threatens to suspend or cease, carrying on all or a substantial part of its business.
[bookmark: _Hlk219986777]“Guaranteed Obligations” has the meaning given in clause 2.1;
[bookmark: _Hlk219988087]“Service Provider” means [FULL COMPANY NAME OF SERVICE PROVIDER], a company incorporated and registered in [England and Wales] with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS]; and
“Services Agreement” means the [operation and maintenance] services agreement between the Customer and the Service Provider, dated on or about the date of this Guarantee.
[bookmark: _Hlk221648892]Clause headings shall not affect the interpretation of this Deed.
References to clauses are to the clauses of this Deed.
A reference to "this Deed", "this Guarantee" or to any "other agreement or document" is a reference to this Deed or such other agreement or document, in each case as varied from time to time.
Unless the context otherwise requires, words in the singular shall include the plural and in the plural shall include the singular.
Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.
A "person" includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).
A reference to a "Party" means a Party to this Deed and includes a reference to the estate, legal personal representative, successor, or permitted assigns of that Party.
A reference to a "company" shall include any company, corporation or other body corporate, wherever and however incorporated or established and includes any limited liability partnership under the law of England and Wales.
[bookmark: _Ref219467370]A reference to a "holding company" or a "subsidiary" means a holding company or a subsidiary (as the case may be) as defined in section 1159 of the Companies Act 2006 and for the purposes only of the membership requirement contained in sections 1159(1)(b) and (c), a company shall be treated as a member of another company even if its shares in that other company are registered in the name of:
(a) another person (or its nominee), by way of security or in connection with the taking of security; or
(b) its nominee.
Unless expressly provided otherwise in this Deed, a reference to "writing" or "written" includes email.
Any words following the terms including, include, in particular, for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.
References to a document in "agreed form" are to that document in the form agreed by the Parties and initialled by them or on their behalf for identification.
A reference to any legislation or legislative provision is a reference to it as amended, extended or re-enacted from time to time, provided that, as between the Parties, no such amendment, extension or re-enactment made after the date of this Deed shall apply for the purposes of this Deed to the extent that it would impose any new or extended obligation, liability or restriction on, or otherwise adversely affect the rights of, any Party.
A reference to any legislation or legislative provision shall include all subordinate legislation made from time to time under that legislation or legislative provision.
Any reference to an English legal term for any action, remedy, method of judicial proceeding, legal document, legal status, court, official or any legal concept or thing shall, in respect of any jurisdiction other than England, be deemed to include a reference to that which most nearly approximates to the English legal term in that jurisdiction.
Any obligation on a Party not to do something includes an obligation not to allow that thing to be done.
References to liability under, pursuant to or arising out of (or any analogous expression) any agreement, contract, deed or other instrument shall include a reference to any future or contingent liability under, pursuant to or arising out of (or any analogous expression) that agreement, contract, deed or other instrument.
[bookmark: _Ref221194952][bookmark: _Toc221648544]Guarantee and Indemnity
[bookmark: _Ref219971599][bookmark: _Ref221194940][bookmark: _Hlk219985610]The Guarantor undertakes and guarantees to the Customer and its successors, transferees and assigns the due, full and punctual performance of all present and future duties and obligations of the Service Provider under or in connection with the Services Agreement (Guaranteed Obligations).
[bookmark: _Ref219986719]If the Service Provider fails to observe or perform any of its duties or obligations under the Services Agreement, or if the Service Provider fails to pay any sum, loss, debt, damage, interest, cost or expense due from the Service Provider to the Customer under or in connection with the Services Agreement, the Guarantor (as principal obligor and as a separate and independent obligation and liability from its obligations and liabilities under clause 2.1) irrevocably and unconditionally shall indemnify the Customer and keep the Customer indemnified against all loss, debt, damage, interest, payments, charges, cost and expense incurred by the Customer by reason of such failure or non-payment and shall, on first written demand, pay to the Customer, without any deduction or set-off, the amount of that loss, debt, damage, interest, payment, charges, cost and expense.
[bookmark: _Ref219969263]If the Service Provider suffers an Insolvency Event or if the Customer terminates the Services Agreement for the Service Provider’s default under the Services Agreement, the Guarantor shall indemnify the Customer against all loss, debt, damage, interest, payments, charges, cost and expense incurred by the Customer by reason of such Insolvency Event or termination and shall, on first written demand, pay to the Customer without any deduction or set-off the amount of that loss, debt, damage, interest, payment, charges, cost and expense.
The Customer:
shall be entitled to exercise its rights under this Guarantee as often as it wishes and the making of a demand (whether effective, partial or defective) in respect of any failure by the Service Provider to fully perform or discharge any Guaranteed Obligation in the Services Agreement within the time period for such performance or discharge to be fulfilled as provided in the Services Agreement (including by the due date specified in the Services Agreement for payment or discharge of all amounts of money and liabilities due, owing or incurred or payable, actual and contingent by the Service Provider to the Customer) shall not preclude the Customer from making further demands in respect of the same failure by the Service Provider to fully perform or discharge the same Guaranteed Obligation; and
shall not be obliged before making a demand under this Guarantee to:
commence any dispute process (including under any express provisions in the Services Agreement) or court related proceedings to obtain judgment or court order against the Service Provider or the Guarantor or any other person in any court, or to make or file any claim in a bankruptcy or liquidation of the Service Provider or any other person, or take any other civil or statutory action whatsoever against the Service Provider or the Guarantor or any other person; or
resort to any other guarantee, security or means of payment.
[bookmark: _Toc221648545]Customer Protections
[bookmark: _Hlk219986214]This Guarantee is a continuing Guarantee which shall remain in full force and effect until all the Guaranteed Obligations have been satisfied or performed in full, notwithstanding any intermediate satisfaction or performance of the Guaranteed Obligations by the Service Provider, the Guarantor or any other person.
[bookmark: _Hlk219986255]The liability of the Guarantor under this Guarantee shall not be reduced, discharged or otherwise adversely affected by:
any act, omission, matter or thing which would not have discharged or affected the liability of the Guarantor had it been a principal obligor instead of a guarantor or indemnifier, or by anything done or omitted by any person which, but for this provision, might operate or exonerate or discharge the Guarantor or otherwise reduce or extinguish its liability under this Guarantee; or
any other act or omission except an express written release by Deed of the Guarantor by the Customer.
[bookmark: _Hlk219986291]The Guarantor waives any right it may have to require the Customer (or any trustee or agent on its behalf) to proceed against or enforce any other right or claim for payment against any person before claiming from the Guarantor under this Guarantee.
While any of the Guaranteed Obligations remain to be fully performed or discharged by the Service Provider and/or there is any default by the Guarantor in the performance or discharge of any of its obligations under this Guarantee (including the Guarantee, undertaking, indemnities and liabilities in clause 2), and unless the Customer otherwise directs in writing, the Guarantor shall not exercise any security or other rights which it may have by reason of performance or discharge by it of its obligations under this Guarantee, whether such rights arise by way of setoff, counterclaim, subrogation, Guarantee, indemnity or otherwise and shall hold any amount recovered as a result of the exercise of such rights on trust for the Customer and pay the same to the Customer on first demand.
This Guarantee is in addition to and shall not affect nor be affected by or merge with any other judgment, security, right or remedy obtained or held by the Customer from time to time in respect of the discharge and performance of the Guaranteed Obligations by the Service Provider.
[bookmark: _Toc221648546]Amendments to the Services Agreement
The Services Agreement may be modified, amended or supplemented in any way without the Guarantor's consent. The Guarantor's liability under this Deed (which includes the Service Provider's duties, obligations and liabilities under the Services Agreement as modified, amended or supplemented) shall not be released, reduced or adversely affected by any such modification, amendment or supplement.
The Guarantor's liability under this Deed shall not be released, reduced or adversely affected by:
any invalidity, avoidance or termination of the Services Agreement;
any waiver, concession, allowance, compromise or forbearance whether as to payment, time, performance or otherwise given to, or made with, the Service Provider and the terms of this Deed shall apply to the terms of any such compromise as they apply to the Services Agreement; or
any other act, event, omission or circumstance that, but for this provision, might operate to exonerate the Guarantor.
[bookmark: _Toc221648547]Conditional Discharge
[bookmark: _Ref219971632]Any release, discharge or settlement between the Guarantor and the Customer in relation to this Guarantee shall be deemed conditional on no right, security, disposition or payment to the Customer by the Guarantor, the Service Provider or any other person in respect of the Guaranteed Obligations being avoided, set aside, reduced or ordered to be refunded pursuant to any enactment or law relating to breach of duty by any person, insolvency, bankruptcy, liquidation, winding up, administration, protection from creditors generally, receivership or for any other reason. 
If any such right, security, disposition or payment is avoided, set aside, reduced or ordered to be refunded, the Customer shall be entitled subsequently to enforce this Guarantee against the Guarantor as if the release, discharge or settlement referred to in clause 5.1 had not occurred and any such right, security, disposition or payment had not been given or made.
[bookmark: _Toc219982809][bookmark: _Toc221648548][bookmark: _Hlk221544520]Insolvency of Service Provider
Without affecting clause 2.3, if the Service Provider suffers an Insolvency Event that shall not release, reduce or adversely affect the Guarantor's liability under this Deed.
[bookmark: _Toc221648549][bookmark: _Hlk219986842]Payments 
All sums payable by the Guarantor under this Guarantee shall be paid in full to the Customer free and clear of any deductions or withholdings of any kind, except for those required by any law or regulation binding on the Guarantor.
If the Guarantor is required by law or regulation to make any deduction or withholding from any payment under this Guarantee, it shall also pay whatever additional amount is necessary to ensure that the Customer receives the full amount otherwise receivable had there been no deduction or withholding obligation. 
If the Guarantor fails to make any payment due to the Customer under this Guarantee by the due date for payment, then the Guarantor shall pay default interest on the overdue amount at the rate of 4% per annum above Bank of England’s base rate from time to time. Such default interest shall accrue on a daily basis from the due date until the date of actual payment of the overdue amount, whether before or after judgment. The Guarantor shall pay the default interest together with the overdue amount.
The Customer shall not be entitled to recover any amount in respect of interest under both this Guarantee and any arrangements entered into between the Service Provider and the Customer in respect of any failure by the Service Provider to make any payment in respect of the Guaranteed Obligations.
[bookmark: _Toc219982810][bookmark: _Toc221648550]Priority of Claims against the Service Provider
As long as any liability incurred by the Service Provider to the Customer guaranteed under this Deed remains unsatisfied, the Guarantor shall not, in respect of any payment made or liability arising under this Deed, effect (or try to effect) any recovery from the Service Provider, whether by receipt of money, set-off, proof of debt, enforcement of security or otherwise.
[bookmark: _Toc221648552][bookmark: _Hlk219987012]Limit of Liability
The Customer may not recover any more under this Deed in respect of any matter than the Customer would be entitled to recover from the Service Provider in respect of that matter, net of any set off. The Customer may not start proceedings against the Guarantor under this Deed in respect of any claim if any proceedings against the Service Provider in respect of that claim would be statute-barred.
[bookmark: _Toc221648553][bookmark: _Hlk219987538]Guarantor Representations and Warranties
The Guarantor represents and warrants to the Customer that:
it is a duly incorporated limited liability company validly existing under the law of its jurisdiction of incorporation and it has the power to own its assets and carry on its business as it is being conducted;
it has all requisite power and authority, and has taken all necessary action, to enable it to enter into, deliver and perform this Guarantee;
its obligations under this Guarantee shall, when executed, constitute legal, valid and binding obligations enforceable in accordance with the terms of this Guarantee; 
it does not require the consent, approval or authority of any other person to enter into or perform its obligations under this Guarantee; 
its entry into and performance of its obligations under this Guarantee will not constitute any breach of or default under any contractual, governmental or public obligation binding on it; and 
it is not engaged in any litigation or arbitration proceedings which might affect its capacity or ability to perform its obligations under this Guarantee and to the best of its knowledge no such legal or arbitration proceedings have been threatened or are pending against it.
[bookmark: _Ref219971679][bookmark: _Toc221648554]Confidentiality
Each Party undertakes that it shall not at any time disclose to any person any confidential information concerning the business, affairs, customers, clients or suppliers of the other Party or of any member of the group of companies to which the other Party belongs, except as permitted by clause 11.2 below.
[bookmark: _Ref219971672]Each Party may disclose the other Party's confidential information:
to its employees, officers, representatives, contractors, subcontractors or advisers who need to know such information for the purposes of exercising the Party's rights or carrying out its obligations under or in connection with this Deed; and
as may be required by law, a court of competent jurisdiction or any governmental or regulatory authority.
No Party shall use any other Party's confidential information for any purpose other than to perform its obligations under this Guarantee.
Each Party shall ensure that its employees, officers, representatives or advisers to whom it discloses the other Party's confidential information comply with this clause 11.
[bookmark: _Toc221648557][bookmark: _Toc221648555][bookmark: _Toc221187671]Announcements
[bookmark: _Ref219466341]No Party shall make, or permit any person to make, any public announcement, communication or circular (an "Announcement") concerning the existence, subject matter or terms of this Deed, the wider transactions contemplated by it, or the relationship between the Parties, without the prior written consent of the other Parties (such consent not to be unreasonably withheld or delayed). The Parties shall consult together on the timing, contents and manner of release of any Announcement.
[bookmark: _Ref219469857]Where an Announcement is required by law or any governmental or regulatory authority or by any court or other authority of competent jurisdiction, the Party required to make the Announcement shall promptly notify the other Parties. The Parties concerned shall make all reasonable attempts to agree the contents of the Announcement before making it.
[bookmark: _Toc221648556]Further Assurance
Each Party shall (at its own expense) promptly execute and deliver all such documents, and take all such actions, or procure the execution and delivery of all such documents and taking of all such actions as are [reasonably] required to give full effect to this Guarantee.
[bookmark: _Toc221187672][bookmark: _Toc221648563]Assignment
[bookmark: _Hlk219985198]The Customer may assign or charge the benefit of this Deed to any person to whom the Customer lawfully assigns or charges the benefit of the Services Agreement.
The Guarantor and the Service Provider may not assign or charge the benefit of this Deed without the Customer's written consent.
The Customer shall notify the Guarantor of any assignment.
The Guarantor shall not contend that any person to whom the benefit of this Deed is assigned may not recover any sum (including any debt, damages, interest or costs) under this Deed because that person is an assignee only and not a named Party to this Deed or because the loss or damage suffered has been suffered by such person only and not by the original Party, or because such loss is different from that which would have been suffered by the original Party.
[bookmark: _Toc221648558]Entire Agreement
[bookmark: _Hlk221111811]This Deed (together with the documents referred to in it) constitute the entire agreement between the Parties and supersede and extinguish all previous discussions, correspondence, negotiations, drafts, agreements, promises, assurances, warranties, representations, arrangements and understandings between them, whether written or oral, relating to their subject matter.
[bookmark: _Toc221187673][bookmark: _Ref221188078][bookmark: _Toc221648559][bookmark: _Ref221648616][bookmark: _Ref221648627]Variations
[bookmark: _Hlk221128175]No variation of this Guarantee shall be effective unless made in writing (which excludes email) and signed by or on behalf of each of the Parties or by their duly authorised representatives. 
[bookmark: _Toc221187674][bookmark: _Toc221648560]No Waiver
[bookmark: _Hlk221111838][bookmark: _Toc221187675]The failure to exercise, or delay in exercising, a right, power or remedy provided by this Deed or by law shall not constitute a waiver of that right, power or remedy.  
If a Party waives a right, power or remedy arising as a result of a breach of any provision of this Deed, this shall not operate as a waiver of any right, power or remedy arising as a result of any subsequent breach of that provision or any other provision of this Deed, which will instead require a variation to this Deed in accordance with clause 16 (Variations).
[bookmark: _Toc221648551]Costs
The Guarantor shall on a full indemnity basis pay to the Customer on demand the amount of all costs and expenses (including legal and out-of-pocket expenses and any value added tax on those costs and expenses) which the Customer incurs in connection with: 
the preservation, exercise or enforcement of any rights under or in connection with this Guarantee or any attempt to do so; and 
any discharge or release of this Guarantee.
Each Party shall pay its own costs in connection with the negotiation, preparation and execution of this Guarantee, and all documents ancillary to it. 
[bookmark: _Ref221536806][bookmark: _Ref221648248][bookmark: _Toc221648562]Notices
[bookmark: _Toc219982814][bookmark: _Hlk219985301]Where any provision of this Deed refers to a Party notifying, or otherwise providing a notice to, the other Party (the associated notice being a "Notice"), any such Notice shall be:
in writing in English; and
[bookmark: _Ref221187774]sent in accordance with the provisions of this clause 19.
All Notices between the Parties in accordance with this Deed shall be:
delivered by hand;
sent by first class recorded delivery; or
[subject to clause 19.3 below,] sent by email,
to the address or email address (as applicable) set out in clause 19.6 below.
[bookmark: _Ref221187846][The following Notices shall not be delivered by email (including by way of attachment to an email):
any Notice terminating this Deed (or any part of this Deed)]; and/or
[INSERT ANY OTHER EXCLUSIONS FOR DELIVERY BY EMAIL]].
[bookmark: _Ref221648256][Subject to clause 19.3,] Notices shall be deemed to have been received as follows:
if delivered by hand, on the day of delivery if delivered by [17:30] hours on any Business Day and otherwise at [09.30] hours on the next Business Day;
if sent by first class recorded delivery, 2 Business Days after delivery into the custody of the postal authorities; and/or
if sent by email, at the time and date of transmission if received at or before [17:30] hours on any Business Day and otherwise at [09.30] hours on the next Business Day.
In proving service of Notices sent under this Deed: 
if delivered by hand, it shall be sufficient to prove that hand delivery was made (which may be done by producing a delivery receipt evidencing delivery of the Notice to the relevant address);
if sent by first class recorded delivery, it shall be sufficient to produce a postal receipt issued by the relevant postal service in relation to such Notice (provided that the envelope containing such Notice was properly addressed and delivered into the custody of the postal authorities as a prepaid recorded delivery); and/or
if sent by email, it shall be sufficient to produce a saved sent copy of the e-mail.
[bookmark: _Ref221187864]The details of the Parties for the purpose of Notices relating to this Deed are as follows: 
	GUARANTOR

	For the attention of:
	[INSERT POSITION]

	Address:
	[INSERT ADDRESS]

	Email:
	[INSERT EMAIL ADDRESS]

	CUSTOMER

	For the attention of:
	[INSERT POSITION]

	Address:
	[INSERT ADDRESS]

	Email:
	[INSERT EMAIL ADDRESS]



Each Party may alter the above details which relate to it and shall promptly notify the other Party of any such change by a Notice in accordance with this clause 19. The change will take effect 7 days after the day on which the Notice of the change is deemed to be delivered in accordance with clause 19.4.
Severance
[bookmark: _Ref219971690]If any provision or part-provision of this Deed is or becomes invalid, illegal or unenforceable, it shall be deemed deleted, but that shall not affect the validity and enforceability of the rest of this Deed.
If any provision or part-provision of this Deed is deemed deleted under clause 20.1, the Parties shall negotiate in good faith to agree a replacement provision that, to the greatest extent possible, achieves the intended commercial result of the original provision.
[bookmark: _Toc221648561]Consequences of Discharge
Any provision of this Guarantee that expressly or by implication is intended to continue in force on or after discharge of this Guarantee shall remain in full force and effect.
Discharge of this Guarantee shall not affect any rights, remedies, obligations or liabilities of the Parties that have accrued up to the date of discharge, including the right to claim damages in respect of any breach of this Guarantee which existed at or before the date of discharge.
[bookmark: _Toc221648564][bookmark: _Hlk219982789]Third Party Rights
Except as expressly provided elsewhere in this Deed a person who is not a Party to this Deed shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Deed. 
[bookmark: _Toc221648565][bookmark: _Hlk221649798][bookmark: _Hlk221112023][bookmark: _Toc219982816]Counterparts and Execution
This Deed may be entered into by the Parties in any number of counterparts. Each counterpart shall, when executed and delivered, be regarded as an original, and all the counterparts shall together constitute one and the same instrument. 
No counterpart shall be effective until each Party has delivered a duly executed counterpart to the other Party.
[bookmark: _Toc221187676][bookmark: _Toc221648566][bookmark: _Toc221187682]Remedies Cumulative 
The rights, powers and remedies provided in this Deed are (except as expressly provided) cumulative and not exclusive of any rights, powers and remedies provided by law or otherwise.
[bookmark: _Toc221648567]Governing Law and Jurisdiction
[bookmark: _Hlk221189264]English law
This Deed and any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with it or its subject matter or formation shall be governed by and construed in accordance with the law of England and Wales.
English courts
Each Party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with this Deed or its subject matter or formation.
This agreement has been executed as a DEED by or on behalf of the Parties and has, on the date written on the cover page of this Deed, been delivered as a Deed


	[bookmark: _Hlk221189760]EXECUTED and DELIVERED as a DEED by [GUARANTOR ENTITY]

In the presence of:
	

	
	[INSERT NAME OF DIRECTOR]
Director / Authorised Signatory

	
Witness' signature
	

	
Witness' Name
	

	
Witness' Address
	

	
Witness' Occupation
	



	EXECUTED and DELIVERED as a DEED by [CUSTOMER ENTITY]

In the presence of:
	

	
	[INSERT NAME OF DIRECTOR]
Director / Authorised Signatory

	
Witness' signature
	

	
Witness' Name
	

	
Witness' Address
	

	
Witness' Occupation
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