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THIS DEED is made the 		day of			[20**]
BETWEEN
[[CONTRACTOR ENTITY] a [LEGAL FORM OF THE CONTRACTOR] incorporated and registered in England and Wales with company number [COMPANY NUMBER] whose registered office is at [REGISTERED ADDRESS] ("Contractor")];
[BENEFICIARY ENTITY] a [LEGAL FORM OF THE BENEFICIARY] incorporated and registered in England and Wales with company number [COMPANY NUMBER] whose registered office is at [REGISTERED ADDRESS] ("Beneficiary" which term shall include its legal successors and permitted assignees); and
[EMPLOYER ENTITY] a [LEGAL FORM OF THE EMPLOYER] incorporated and registered in England and Wales with company number [COMPANY NUMBER] whose registered office is at [REGISTERED ADDRESS] ("Employer"). 
RECITALS
The Employer intends to develop the Site by procuring the Development.
By the Contract the Contractor has agreed with the Employer to carry out and complete the design and construction of the Works upon the terms and conditions of the Contract.  
The Beneficiary is [specify details of funder].
It is a term of the Contract or has otherwise been agreed that the Contractor enters into this deed with the Beneficiary in relation to the Works.
WITNESSES as follows:
By this deed and in consideration of the sum of £10 paid by the Beneficiary (receipt of which the Contractor hereby acknowledges), the Contractor agrees to enter into the obligations set out in this deed.  
[bookmark: _Toc221880516]Definitions and Interpretation
In this deed:
the following words and expressions have the following meanings, unless the context requires otherwise:
"Appointee" means the Beneficiary or any appointee or nominee of the Beneficiary notified in writing by the Beneficiary to the Contractor;
"Building Safety Laws" means 
the Building Safety Act 2022;
the Defective Premises Act 1972;
the Building Act 1984;
the Building Regulations 2010;
any statutory instrument, regulation, rule, order, code of practice or guideline made under the Building Safety Act 2022, the Defective Premises Act 1972, the Building Act 1984 and the Building Regulations 2010 having the force of law that affect the Works; and
any building safety laws and regulations that affect the Works or performance of any obligations under the Building Contract,
together with any guidance issued and/or updated from time to time by a government department, the Building Safety Regulator or the Health and Safety Executive in connection with the legislation referred to in paragraphs (a) to (f) above.
"Building Safety Regulator" mean the Building Safety Regulator as defined by the Building Safety Act 2022.
"Contract" means the EPC Contract dated [DATE] made between the Employer and the Contractor;
"Copyright Works" means any and all drawings, CAD materials, designs, charts, specifications, plans, diagrams, details, specifications, technical data, bills of quantities, reports and other documents or recorded information whatsoever acquired or brought into existence in any manner whatsoever by or on behalf of the Contractor for and/or in connection with any purpose whatsoever in connection with the performance of the Works and/or the performance of its obligations under the Contract including in respect of the [INSERT RELEVANT RENEWABLE ENERGY SYSTEM], including the Health and Safety File (as defined in the CDM Regulations) and the Operation and Maintenance Manuals and for any purpose whatsoever in connection with the Development; 
"Development" means the development of the Site by [DEVELOPER] which includes but is not limited to the Works;
"Good Industry Practice" means the exercise of the degree of skill, care diligence, prudence, efficiency, foresight and timeliness which would be expected from a reputable and properly qualified and competent contractor within the  [INSERT RELEVANT RENEWABLE ENERGY SYSTEM] industry experienced in the design and construction of works of a similar size, scope and complexity as the Works (in whole or in part) under the Contract unless any of the Laws impose a higher standard in which case that higher standard will apply notwithstanding any provision of the Contract to the contrary; 
"Intellectual Property Rights" means:
copyright, moral rights, related rights, patents, inventions, designs, copyright and related rights, database rights, trade marks, service marks, semiconductor topography rights and related goodwill, trade names (whether registered or unregistered), and rights to apply for registration; 
proprietary rights in domain names; 
knowhow and any undisclosed or confidential information such as know how, trade secrets or inventions (whether patentable or not); 
applications, extensions and renewals in relation to any of these rights; and 
all other rights of a similar nature or having an equivalent effect anywhere in the world; 
"Law" means any applicable law, statute, bye-law, regulation, order, regulatory policy, guidance or industry code, rule of court or directives or requirements of any Regulatory Body, or any delegated or subordinate legislation or any notice of any Regulatory Body, including the Building Safety Laws;
"Limitation Period" means the period of 12 years from the date of Practical Completion of the Works, as established pursuant to and for the purposes of the Contract;
"Prohibited Materials" means materials, goods or substances or any other goods, substances, products or materials which:
do not comply with relevant EU or UK Standard Specifications and/or Codes of Practice; or
present a hazard to the health or safety of any person who may come into contact with the Works (whether during their construction or after their completion); or
either by themselves or as a result of their use in a particular situation or in combination with other materials, would or are likely to have the effect of reducing the normal life expectancy of any other materials or structure in which the materials are incorporated or to which they are affixed; or
are or become generally known within the international or national building, construction or engineering industries to be deleterious (either to health and safety or to the durability of the works); or
do not conform to the Specification (as defined in the Contract) or other plan or specification for the Works; or
fall under national prohibition concerning harmful construction materials according to national, regional and/or local health & safety, environmental and hazard prevention legislation; or
contravene any relevant law, regulation or standard code of practice issued from time to time by any relevant authority (including any environmental authority), or good building practice or Good Industry Practice;
"Site" means [SITE DETAILS]; and
"Works" means the works and services to be undertaken by the Contractor under the Contract;
unless the context requires otherwise:
reference to any gender includes all genders, reference to the singular includes the plural (and vice versa) and reference to persons includes bodies corporate, unincorporated associations and partnerships (whether or not any of them have a separate legal personality); 
reference to a recital or clause is a reference to a recital to or clause of this deed; and
reference to any legislative provision will be deemed to include any subsequent re-enactment or amending provision;
the list of contents and clause headings are included for convenience only and do not affect its interpretation; 
where a Party comprises two or more persons:
any obligations on the part of that Party contained or implied in this deed are deemed to be joint and several obligations on the part of those persons; and
references to that Party include references to each and any of those persons; and
periods of time will be calculated in accordance with section 116 of the Housing Grants, Construction and Regeneration Act 1996.
[bookmark: _Toc221880517]Standard of Care
[bookmark: _Ref221880301]The Contractor warrants and undertakes to the Beneficiary that:
[bookmark: _Ref223418937]it has carried out and will carry out its duties and obligations under the Contract subject to and in accordance with the terms of the Contract; and
in addition to and without derogation from clause 2.1.1:
it has carried out and will continue to carry out and complete the Works in a proper workmanlike manner;
it has exercised and will continue to exercise all the reasonable skill, care, diligence, prudence, efficiency, foresight and timeliness which would be expected from a reputable and properly qualified and competent company within the  [INSERT RELEVANT RENEWABLE ENERGY SYSTEM] industry experienced in the design and construction of works of a similar size, scope and complexity as the Works (in whole or in part) under the Contract in the design of the Works unless any of the Laws impose a higher standard in which case that higher standard will apply notwithstanding any provision of the Contract to the contrary; and
the Works will on completion comply in all respects with the requirements of the Contract.
[bookmark: _Ref221880504]The Contractor further warrants to the Beneficiary that:
neither it nor any of the Contractor's Persons (as defined in the Contract) has done or permitted to be done, or will do or permit to be done, anything which:
is in breach, or is likely to have been in breach of any Building Safety Laws; or
will result, or is likely to result in the Employer being in breach of any Building Safety Laws; and
it shall comply, and shall procure compliance by each of the Contractor's Persons (as defined in the Contract) with the Building Safety Laws.
[bookmark: _Toc221880518]Materials  
The Contractor further warrants to the Beneficiary that it has not specified or approved for use or used and will not specify or approve for use or use in connection with the Works any Prohibited Materials.
[bookmark: _Ref221880317][bookmark: _Toc221880519]Copyright Licence
[bookmark: _Ref221880308]The Contractor hereby grants to the Beneficiary, or undertakes to procure the grant from sub-contractors or any other third party to Employer of, a non-exclusive, irrevocable, world-wide, transferable and perpetual royalty-free licence to copy, and use the Copyright Works for all purposes relating to or connected with the Works or the Site, including but not limited to the purposes of constructing, operating, monitoring, completing, managing, maintaining, dismantling, removing, insuring, extension, alteration, maintenance reinstatement, repair and financing the Works.  The licence will carry the right to grant sub-licences and be freely transferable to third parties.  
The Contractor will not be liable or responsible for any use of the Copyright Works  for any purpose other than that for which the same was originally prepared and provided by the Contractor.  
The Intellectual Property Rights in the Copyright Works will remain vested in the Contractor.  Insofar as ownership of any Intellectual Property Right in any Document is vested in any person other than the Contractor, including, without limitation, any sub-contractor, supplier or consultant, the Contractor will procure for the Beneficiary the benefit of such a licence as is referred to in clause 4.1 for the purposes referred to in that clause.  
The Contractor warrants that the use, by the Beneficiary, of any of the Copyright Works  for any purpose provided for in Clause 4.1 will not infringe the Intellectual Property Rights of any third party in relation to the Copyright Works and shall indemnify the Beneficiary and its agents from and against all costs, expenses, liabilities, damages, claims, demands, proceedings or legal costs and judgments which the Beneficiary and/or its agents incur or suffer in respect of any claim by any third party of infringement of its Intellectual Property Rights. The Contractor will, if so requested at any time, execute such Copyright Works  and perform such acts as may be required fully and effectively to assure to the Beneficiary or any third party the rights referred to in this clause 4.
The Contractor will provide to the Beneficiary a copy of any of the Copyright Works  as soon as reasonably practicable after receipt by the Contractor of a written request from the Beneficiary to do so.  The Beneficiary agrees to pay the reasonable copying charges of the Contractor for provision of the same to the Beneficiary.
The Contractor hereby waives any rights it may have under Chapter IV (Moral Rights) Part 1 of the Copyright, Designs and Patents Act 1988 in relation to the Copyright Works  and consent to any act of omission by the Beneficiary which would, without such waiver, constitute a breach or infringement of such moral rights. 
[bookmark: _Ref221880330][bookmark: _Toc221880520]Professional Indemnity Insurance
The Contractor warrants that:
it has maintained and will maintain, during the carrying out of the Works and the Limitation Period, professional indemnity insurance with an insurer authorised to carry out insurance business in the United Kingdom for an amount not less than [VALUE] million pounds (£[ ]), annually for in relation to the Works provided it remains available generally in the market to contractors carrying on similar business as that carried on by the Contractor at commercially reasonable rates, and maintain such insurance until the expiry of the liability period set out in clause 9.2; and 
cover under the professional indemnity insurance is extended to include the Contractor's liabilities under this deed.  
For the purposes of this clause 5, insurance that is subject to any increased or additional premium because of the Contractor's claims record or other acts, omissions or circumstances particular to the Contractor will be deemed to be insurance available at commercially reasonable rates.  
As and when required by the Beneficiary, the Contractor will produce for inspection documentary evidence that such insurance is being properly maintained.  
If the Contractor is unable to obtain professional indemnity insurance at reasonably commercial rates and on reasonably commercial terms, or if its insurance policy becomes void or unenforceable, it will promptly give notice of this to the Beneficiary.
[bookmark: _Ref221880373][bookmark: _Toc221880521]Substitution
[bookmark: _Ref221880335]The Contractor will not exercise nor seek to exercise any right of determination of its employment under the Contract or to treat the Contract as having been repudiated by the Employer or to discontinue the performance of any of the Contractor's obligations in relation to the Works by reason of breach on the part of the Employer (or otherwise) without giving to the Appointee not less than 21 days' written notice of its intention to do so and specifying in such notice the grounds for the proposed termination.  The Contractor will for the period of any such notice diligently and properly continue to perform the Contractor's obligations under the Contract.
Any period stipulated in the Contract for the exercise by the Contractor of a right of determination will nevertheless be extended as may be necessary to take account of the period of notice required under clause 6.1.
Compliance by the Contractor with the provisions of clause 6.1 will not be treated as a waiver of any breach on the part of the Employer giving rise to the right of determination nor otherwise prevent the Contractor from exercising its rights after the expiration of the notice unless the right of determination has ceased under the provisions of clause 6.4.
[bookmark: _Ref221880346]The right of the Contractor to determine its employment under the Contract or to treat the Contract as having been repudiated or to discontinue the performance of any of its obligations in relation to the Works will cease if within the period of 21 days referred to in clause 6.1 the Appointee gives written notice to the Contractor:
requiring the Contractor to continue with the performance of all its obligations under the Contract;
acknowledging that the Appointee is assuming all the obligations of the Employer under the Contract; and
undertaking to the Contractor to discharge all amounts payable to the Contractor under the terms of the Contract,
and pays to the Contractor any sums which have become due and payable to the Contractor under the Contract but which remain unpaid.
[bookmark: _Ref221880362]Upon compliance by the Appointee with the requirements of clause 6.4 the Contract will continue in full force and effect as if the right of determination on the part of the Contractor had not arisen and in all respects as if the Contract had been made between the Appointee and the Contractor to the exclusion of the Employer.
[bookmark: _Ref221880370]Notwithstanding that as between the Employer and the Contractor the Contractor's right of determination of its engagement under the Contract may not have arisen the provisions of clause 6.5 will nevertheless apply if the Appointee gives written notice to the Contractor and the Employer to that effect and the Appointee complies with the requirements on its part under clause 6.4.
The Contractor does not need to be concerned or required to enquire whether, and will be bound to assume that, as between the Employer and the Appointee, the circumstances have occurred permitting the Appointee to give notice under clause 6.6.
By acting in accordance with the provisions of this clause 6, the Contractor will not incur any liability to the Employer.
[bookmark: _Ref221880387]Unless and until the Appointee has given notice under this clause 6:
the Appointee has no liability whatsoever to the Contractor in respect of any amounts payable to the Contractor  under the Contract; and
the Appointee has no authority to issue any direction or instruction to the Contractor in relation to the performance of the Contractor's duties under the Contract.
Without prejudice to the provisions of clauses 6.1 to 6.9 inclusive, if prior to the service of any notice under clause 6.4 the employment of the Contractor under the Contract is determined for any reason whatsoever the Contractor will, if requested in writing so to do by the Appointee no later than 12 weeks after the date of such determination, forthwith enter into a new agreement with the Appointee in relation to the carrying out of the Works on the same terms as the Contract, but with such revisions as the Appointee and the Contractor may reasonably require to reflect altered circumstances and the fact that it is the Appointee and not the Employer employing the Contractor.
[bookmark: _Toc221880522]Assignment
[bookmark: _Ref221880404]Subject to clause 7.2, the Beneficiary may assign all or any of its rights under this deed to any person without the consent of the Contractor provided that no more than two such assignments will be permitted.  
[bookmark: _Ref221880398]Any assignment by the Beneficiary to a subsidiary or associated company of the Beneficiary or a member of the same group of companies (as defined by Section 42 of the Landlord and Tenant Act 1954) or by way of security to any party providing finance to the Beneficiary or in relation to the Site or by way of re-assignment on redemption will not count towards the total number of assignments permitted pursuant to clause 7.1. 
The Contractor undertakes to the Beneficiary not to contend in any proceedings under this deed that any person to whom the Beneficiary assigns or has assigned its rights under this deed or any of them in accordance with the foregoing provisions of this clause is to be precluded from recovering any loss resulting from any breach of this deed (whenever happening) by reason that such person is an assignee and not the original promisee under this deed or by reason that the Beneficiary named in this deed or any intermediate assignee of the Beneficiary escaped loss resulting from such breach by reason of the disposal of its interest in the same.
[bookmark: _Toc221880523]Liability of the Contractor
Unless the contrary is stated, no provision of this deed is intended to exclude any obligation or liability which would otherwise be implied whether by statute, the law of contract, tort, equity or otherwise.
The responsibility of the Contractor under this deed is not to be reduced or in any way released or limited by any enquiry or inspection by or on behalf of any person notwithstanding that such enquiry or inspection may give rise to a claim by the Beneficiary against a third party.
The rights and benefits conferred upon the Beneficiary by this deed are in addition to any other rights and remedies that the Beneficiary may have against the Contractor including (without prejudice to the generality of the foregoing) any remedies in negligence.
[bookmark: _Toc221880524]Expiry of Deed
Save as set out in clause 9.2, the Beneficiary will be entitled to commence legal proceedings against the Contractor at any time up to the expiry of the Limitation Period.  
[bookmark: _Ref221880324]Notwithstanding any other provision of this deed, any action under this deed relating to a breach or alleged breach of the Contractor's obligations to carry out and complete the Works in accordance with clause 2.2 of this deed may be brought at any time before the expiration of 15 years from the date of issue of the  Notice of Making Good under the Contract or from the date of termination of the Contractor's employment under the Contract (whether or not the validity of that termination is contested), whichever is the earlier.
[bookmark: _Toc221880525]Consent of Employer
The Employer consents to the terms of this Deed.
[bookmark: _Toc221880526]Notices
Any notice required to be given under this deed is to be delivered personally (which includes delivery by courier) or sent by pre-paid recorded or special delivery post to the Party concerned at its address set out in this deed or to such other addresses as may be notified by such Party for the purposes of this clause.
Any notice given pursuant to this clause will be deemed to have been served as follows:
if delivered personally, at the time of delivery; and
if sent by recorded or special delivery post, 48 hours after being delivered into the custody of the postal authorities but excluding Saturdays, Sundays and public and bank holidays in England and Wales.
In proving service, it will be sufficient to prove that personal delivery was made or that the envelope containing the notice was properly addressed and delivered into the custody of the postal authorities as a pre-paid recorded or special delivery letter.
[bookmark: _Toc221880527]Rights of Third Parties
[bookmark: _Hlk221197018][bookmark: _Toc221880944]Except as expressly provided elsewhere in this Deed a person who is not a Party to this Deed shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Deed. 
1.1 [bookmark: _Hlk221112042]Governing Law and Jurisdiction
1.1.1 English law
This Deed and any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with it or its subject matter or formation shall be governed by and construed in accordance with the law of England and Wales.
1.2.1 English courts
Each Party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with this Deed or its subject matter or formation.

[bookmark: _Hlk221197324]This agreement has been executed as a DEED by or on behalf of the Parties and has, on the date written on the cover page of this agreement, been delivered as a Deed


	[bookmark: _Hlk221887816][bookmark: _Hlk221197376][bookmark: _Hlk221531550]EXECUTED and DELIVERED as a DEED by [CONTRACTOR ENTITY]

In the presence of:
	

	
	[INSERT NAME OF DIRECTOR]
Director / Authorised Signatory

	
Witness' signature
	

	
Witness' Name
	

	
Witness' Address
	

	
Witness' Occupation
	



	EXECUTED and DELIVERED as a DEED by [BENEFICIARY ENTITY]

In the presence of:
	

	
	[INSERT NAME OF DIRECTOR]
Director / Authorised Signatory

	
Witness' signature
	

	
Witness' Name
	

	
Witness' Address
	

	
Witness' Occupation
	



	EXECUTED and DELIVERED as a DEED by [EMPLOYER ENTITY]

In the presence of:
	

	
	[INSERT NAME OF DIRECTOR]
Director / Authorised Signatory

	
Witness' signature
	

	
Witness' Name
	

	
Witness' Address
	

	
Witness' Occupation
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