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[bookmark: _Toc225446966]Introduction
This guidance accompanies the template Form of Sub-Contractor's Deed of Warranty (also Schedule 5 to the EPC Contract) (the Template or Deed), which is a tri-partite deed made between the Sub-Contractor, the Beneficiary, and the Contractor in relation to the Sub-Contract Works carried out by the Sub-Contractor under the Sub-Contract. The Template is drafted on the assumption that the Employer is a JVCO (in which the CEG has shares) which owns and operates the Project.  The Template can be adapted for use where the CEG itself is Employer (e.g. as part of a split site arrangement).
Under the EPC Contract, the Employer engages the Contractor to design, supply, construct, install, test and commission the renewable energy project at the Site. The Contractor may sub‑contract elements of the works, but remains fully responsible for its obligations under the EPC Contract. Under the EPC Contract, the Contractor agrees to carry out and complete the Works. Under the Sub‑Contract, the Sub‑Contractor agrees to carry out and complete the Sub‑Contract Works.
The Beneficiary is the party for whose benefit the Deed is granted. The EPC Contract requires the Contractor, on the Employer’s request, to ensure that any Principal Sub‑Contractor enters into a deed in the form of Schedule 5, enabling the Employer to contract directly with the Sub‑Contractor if the EPC Contract is terminated. The Beneficiary is usually the Employer, but may also be a funder or another party with a legitimate interest in the Works.  The Beneficiary's identity should be confirmed and inserted at the outset.
The Deed creates a direct contractual relationship between the Sub‑Contractor and the Beneficiary. Without it, the Beneficiary would have no direct claim against the Sub‑Contractor for defects or failures in the Sub‑Contract Works. The Deed therefore fills this gap, giving the Beneficiary a direct cause of action for breach of the warranties it contains.
NOTE FOR USERS OF THIS GUIDANCE DOCUMENT
This guidance document has been developed for use by Community Energy SO projects only. It is intended to provide a useful starting point for conducting your Community Energy SO Project but is guidance only. This guidance does not promote the use of any particular shared ownership model. You will need to review and develop it in conjunction with your legal, financial, technical and procurement advisors to reflect your requirements and the circumstances of your project. Although we have taken care in the production of this guidance document, you cannot rely on it as legal advice and no warranty, express or implied, is given as to its accuracy nor does Bird & Bird accept any liability for any error or omission. You must take your own independent legal advice in relation to the development of appropriate documents for your project.


[bookmark: _Toc225446967]Use of Template and this Guidance
Capitalised terms not defined in this Guidance have the meaning given to them in clause 1 (Definitions and Interpretation) of the Template. See the Glossary at the end of this section for key terms and abbreviations.
The Template has been prepared on the basis that certain details will need to be inserted on a project-specific basis. Points requiring attention are marked with square brackets [ ].
The key assumptions in the Template are that:
the Employer under the EPC Contract is a JVCO entity (being a joint venture company in which the CEG holds a shareholding interest, alongside the developer entity); 
the Contractor has agreed with the Employer to carry out the design, supply, construction, installation, testing and commissioning of the relevant renewable energy system under the EPC Contract; and 
the JVCO is the Beneficiary under the Deed.
If any of these assumptions do not apply to your project, please take legal advice to identify the necessary amendments to the Template: the risk allocation and key definitions may need to be revisited in particular.
In the clause-by-clause commentary below, sections marked "OPTIONAL" relate to provisions that can be deleted entirely if not relevant to your project. Sections marked "COMMONLY NEGOTIATED" are areas where the counterparty is likely to seek amendments, and you should discuss these with your legal adviser before agreeing terms.

[bookmark: _Toc225446968]Glossary of Key Terms and Abbreviations
	Term
	Definition

	Beneficiary
	The company or person this Deed is given in favour of (named in the Deed itself), including anyone who later takes over their rights or is permitted to take an assignment of them.

	CEG
	Community Energy Group — the community energy organisation involved in the project as the client, either directly or through a jointly owned company (a JVCO).

	Contractor
	The main contractor — the company that has entered into the construction contract with the Employer and has in turn subcontracted some of that work to the Sub-Contractor.

	Employer
	The client company (incorporated and registered in England and Wales) that has hired the Contractor under the construction contract.

	JVCO
	A joint venture company set up by a CEG and a Developer to own and run the project together. Where this structure is used, the JVCO acts as the Employer under the construction contract rather than the CEG directly.

	Site
	The land where the project is being built and carried out.




[bookmark: _Toc225446969]Clause-by-clause commentary
Parties and Recitals 
Purpose: The Recitals are an introductory section providing context to the Deed. They record the identity and role of the Beneficiary; the Contractor's agreement with the Employer to carry out and complete the design and construction of the Works under the EPC Contract; the Sub-Contractor's agreement with the Contractor to carry out and complete the Sub-Contract Works under the Sub-Contract; and the requirement that the Sub-Contractor enters into this Deed with the Beneficiary in relation to the Sub-Contract Works.
Action Required:
Insert the full legal details of all, including their legal form, company registration number, and registered office address.
Insert a description of the Beneficiary's role and interest in Recital (A), identifying clearly why the Beneficiary is entitled to the benefit of this Deed (e.g. as Employer).
Confirm whether the Employer entity is the CEG directly or a JVCO, and update the Template accordingly.
Clause 1: Definitions and Interpretation
Purpose: This clause establishes clear, consistent meanings for key terms used throughout the Agreement and sets out rules of interpretation. All defined terms are capitalised (e.g. "Good Industry Practice").
Action Required:
Review all definitions and insert relevant information where there are [ ]. 
Review all definitions to ensure they are appropriate for the Template.
Guidance for CEG: There are two limitation periods in the Deed which run from different trigger dates. The standard limitation period (6 years from Completion under the EPC Contract) governs most claims. A separate 15-year period applies to claims under clause 2.2 relating to Building Safety Laws, running from the Notice of Making Good (as defined in the EPC Contract). These periods should ideally be consistent with the equivalent provisions in the EPC Contract - any inconsistency could leave gaps in the Beneficiary's ability to bring a claim against both the Contractor and a Sub-Contractor. Check this alignment carefully before execution.
Clause 2: Standard of Care COMMONLY NEGOTIATED
[bookmark: _Hlk225426496][bookmark: _Hlk225419717]Purpose: This clause imposes the Sub-Contractor's core performance warranties, on which any direct claim by the Beneficiary against the Sub-Contractor will be founded.
Action Required:
[bookmark: _Hlk225453746]Insert the relevant renewable energy system type in clause 2.1.2.2.
[bookmark: _Hlk225453209]Guidance for CEG: The warranty in clause 2.1.2 is a Good Industry Practice standard - it is not a fitness for purpose obligation. The EPC Contract imposes a fitness for purpose obligation on the Contractor, but that obligation does not flow down automatically to the Sub-Contractor through the Deed. If a higher standard is required from the Sub-Contractor, this must be negotiated expressly, for example if the Sub-Contract Works are design-critical.
[bookmark: _Hlk225423238]The Building Safety Laws warranty in clause 2.2 is a continuing obligation - it applies throughout the duration of the Deed, not just at the time of carrying out the works. This mirrors the obligation imposed on the Contractor under the EPC Contract and creates a consistent chain of Building Safety Laws liability down the supply chain.
Clause 3: Materials COMMONLY NEGOTIATED
[bookmark: _Hlk225423608]Purpose: This clause provides the Beneficiary with a direct warranty against the use of Prohibited Materials in the Sub-Contract Works.
Guidance for CEG: The definition of Prohibited Materials is deliberately broad and is consistent with the equivalent definition used in the template EPC Contract in this suite of documents. It is designed to capture not only materials that are known to be harmful at the time of use, but also those that subsequently become known or suspected to be so.
Clause 4: Copyright Licence COMMONLY NEGOTIATED AND HIGH PRIORITY
[bookmark: _Hlk225423665][bookmark: _Hlk225425604]Purpose: This clause grants the Beneficiary rights via a licence to use the Sub-Contractor's designs and documents in connection with the Works and the Site. The licence is non-exclusive, irrevocable, transferable and royalty-free.
Guidance for CEG: Although Intellectual Property Rights in the Copyright Works remain with the Sub-Contractor, the licence granted to the Beneficiary survives any termination of the Deed. It can be passed to a Funder, forward purchaser, or successor owner without further consent if the benefit of this collateral warranty is assigned. This is an important protection that should be confirmed as being in place before the Beneficiary relies on any of the Sub-Contractor's design documents. Where Intellectual Property Rights in any Copyright Works belong to a third party (for example, a specialist sub-sub-contractor), the Sub-Contractor is obliged to procure an equivalent licence from that party. Ensure this obligation is reflected in the Sub-Contractor's own sub-contracts.
Clause 4.4 contains a warranty that the use of the Copyright Works will not breach the rights of third parties, so the Beneficiary will have a claim for breach of contract in the event it is subject to a claim for a third party for breach of copyright. The indemnity is included because it provides an extra level of protection- the type of losses that the Beneficiary may experience as a result of a breach of copyright claim are not necessarily foreseeable at the point the contract is entered into and therefore may not otherwise be recoverable under a breach of warranty claim, whereas this would not prevent a claim under an indemnity. Indemnities are often a point of contention for sub-contractors, but they are in a better position to manage the risk here as the party responsible for preparing the design and providing the Copyright Works. 
The moral rights waiver in this clause is a practical step - without it, the Sub-Contractor could in principle object to modifications made to its designs by the Beneficiary or a successor employer.
[bookmark: _Hlk225428393]Clause 5: Professional Indemnity Insurance COMMONLY NEGOTIATED
Purpose: This clause imposes ongoing insurance obligations on the Sub-Contractor for the duration of the Deed, protecting the Beneficiary's ability to recover under the warranties given.
Action Required:
Insert the required minimum level of professional indemnity insurance in clause 5.1.1 and confirm the basis of the insurance (for example, on an each and every claim basis, or in the aggregate) 
Confirm the insurance period is appropriate and consistent with the equivalent obligations in the EPC Contract, i.e. whether to have the insurance to be maintained for 6 years from Completion under the EPC Contract, or for the 15 years from the issue of the Notice of Making Good under the EPC Contract.
Guidance for CEG: Because a warranty is only as valuable as the Sub-Contractor's ability to satisfy a judgment, the insurance obligation is a critical and practical protection. The minimum level should be set having regard to the Sub-Contract scope and value and potential impact on the Development. 
Clause 6: Substitution 
[bookmark: _Hlk225425795]Purpose: This clause gives the Beneficiary the ability to step into the Contractor's position under the Sub-Contract and maintain continuity of the Sub-Contract Works in the event that the relationship between the Contractor and the Sub-Contractor breaks down.
Guidance for CEG: This is one of the most important protections in the Deed and you should ensure that you understand it before any enforcement scenario arises: 
Time-critical - the Beneficiary must act within the 21-day notice period, and the Sub-Contractor is entitled to proceed with termination of the Sub-Contract if no substitution notice is received in time. The substitution right is only of value if it can be exercised i.e. if the Beneficiary (or any Funder whose step-in rights are engaged) has the practical and financial capacity to assume the Contractor's payment obligations. 
Pre-emptive - the Beneficiary can trigger the clause before the Sub-Contractor's termination right has technically arisen. This is important in circumstances where the Employer has terminated the EPC Contract and the Beneficiary wishes to continue with the Sub-Contract Works directly. The Sub-Contractor is not entitled to question whether the trigger for the substitution has actually occurred - it is simply bound to comply with a validly issued notice.
The 12-week backstop right to require a new direct agreement on the same terms as the Sub-Contract provides an important fallback if the Beneficiary fails to act within the initial 21-day window.
Clause 7: Assignment
[bookmark: _Hlk225426081]Purpose: This clause permits the Beneficiary to assign its rights under the Deed without the Sub-Contractor's consent, subject to a cap of two assignments. 
Guidance for CEG: Assignments by way of security to a Funder, and re-assignments on redemption, do not count towards the two-assignment cap. This is an important carve-out in a project finance context - it means the Beneficiary can grant a Funder security over the Deed without consuming one of its permitted assignments. If you require unlimited assignments, this will need to be amended.
Clause 8: Liability of the Sub-Contractor
[bookmark: _Hlk225426123]Purpose: This clause preserves all of the Beneficiary’s legal rights against the Sub‑Contractor, and the Deed operates in addition to, and not in substitution for, any other rights the Beneficiary may have.
Guidance for CEG: Where a Beneficiary commissions a technical adviser to review the Sub-Contract Works - which is standard practice in project finance - that review cannot be used by the Sub-Contractor to argue that responsibility for any defect should be shared with the Beneficiary's advisers. 
Clause 9: Expiry of Deed
Purpose: This clause establishes the periods within which the Beneficiary may bring claims against the Sub-Contractor under the Deed.
Guidance for CEG: The two-tier limitation structure mirrors the approach used in the EPC Contract. The 15-year extended period for Building Safety Laws and standard of care claims reflects the possibility that structural or safety-related defects may not become apparent for many years after completion. This extended period is consistent with the framework now expected under the Building Safety Act 2022. Ideally ensure the limitation periods in the Deed are consistent with those in the EPC Contract and in any other collateral warranties granted in connection with the project. Any inconsistency could create gaps in the Beneficiary's position if it needs to bring a claim close to the expiry of the relevant period.
Clause 10: Consent of Contractor
[bookmark: _Hlk225426291]Purpose: This clause records the Contractor's consent to the Deed being entered into between the Sub-Contractor and the Beneficiary.
Guidance for CEG: The Contractor's consent is not merely a formality. The Sub-Contract is a bilateral agreement between the Contractor and the Sub-Contractor, and the Deed operates by granting the Beneficiary rights directly against the Sub-Contractor in relation to that bilateral arrangement. Without the Contractor's consent, there is a risk that the Deed could be said to conflict with the Sub-Contract, or that the Sub-Contractor could face competing claims from both the Contractor and the Beneficiary in respect of the same defect. 
Clause 11: Notices
Purpose: These provisions establish notice requirements, including methods of service (hand delivery, recorded and special delivery) and deemed receipt times. Proper notice provisions are critical for enforcing rights (particularly making demands under the guarantee) and avoiding disputes over whether notice was validly given.
Clause 12: Rights of Third Parties
[bookmark: _Hlk225426391]Purpose: This clause excludes third-party enforcement rights under the Contracts (Rights of Third Parties) Act 1999. This is consistent with the equivalent exclusion in the EPC Contract. It does not affect the Beneficiary's ability to assign its rights under clause 7 - an assignee takes the benefit of rights transferred to them rather than enforcing as a third party.
Clause 13: Governing Law and Jurisdiction
Purpose: These provisions establish the law of England and Wales as the governing law and confer exclusive jurisdiction on the courts of England and Wales.
Action Required: 
Confirm that English law and the exclusive jurisdiction of the courts of England and Wales are appropriate. This should be consistent with the governing law provisions in the EPC Contract and the other project contracts.
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