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THIS AGREEMENT is a deed and is dated on the date written on the cover page of this Agreement.
BETWEEN: 
[bookmark: _Hlk92659651](1) 	[EMPLOYER ENTITY] a [legal form of the CEG or JVCO] incorporated and registered in England and Wales with company number [company number] whose registered office is at [registered address] ("Client" which term includes its legal successors and permitted assignees); and
[bookmark: _Hlk92659659](2) 	[CONSULTANT ENTITY] (a [legal form of the consultant] incorporated and registered in England and Wales with company number [company number] whose registered office is at [registered address] ("Consultant").
together, the "Parties", each a "Party".
RECITALS: 
(A)	The Client intends to develop or otherwise carry out works at the Site by the design and execution of construction works being the Project.
(B)	The Client intends to appoint the Consultant to act as its [insert consultant type, e.g. architect] to perform the Services on the terms and conditions set out in this agreement.
IT IS AGREED: 
[bookmark: _Toc225452350]Definitions and Interpretation
Definitions
The definitions and rules of interpretation in this clause apply in this Agreement.
"Additional Services" means such further services which the Parties may agree that the Consultant is to perform in relation to the Project and which the Client instructs the Consultant to perform;
"Affiliate" means any company which is a subsidiary undertaking (whether immediate or otherwise) of the Client or of which the Client is a subsidiary undertaking or which has the same parent undertaking (whether immediate or otherwise) as the Client;
"Approved Designs" means the designs produced by the Consultant, the Other Consultants, the Contractor and any Sub-Contractor which have been reviewed and approved by the Client;
[bookmark: a578080]"Building Regulations" means the Building Regulations 2010 (SI 2010/2214);
[bookmark: a130412]"Building Regulations Principal Contractor" means [the Contractor OR Employer OR [INSERT NAME]] or any other person appointed by the Client to perform the functions of principal contractor under the Building Regulations for the Project;
"Building Regulations Principal Dutyholder Compliance Declaration" means the compliance declaration required to be given by each Building Regulations Principal Designer and each Building Regulations Principal Contractor as required by regulation 16(4) or regulation 16(5) of the Building Regulations for a non-HRB project;
[bookmark: a336834]"Building Regulations Principal Designer" means the Consultant if so identified in clause 5.1, otherwise [INSERT NAME] or any other person appointed by the Client to perform the functions of principal designer under the Building Regulations for the Project;
[bookmark: a177765]"Building Safety Laws" means: 
the Building Safety Act 2022;
the Defective Premises Act 1972;
the Building Act 1984;
the Building Regulations;
any statutory instrument, regulation, rule, order, code of practice or guideline made under the Building Safety Act 2022, the Defective Premises Act 1972, the Building Act 1984 and the Building Regulations having the force of law which affects the Project; and
any building safety laws and regulations which affects the Project or performance of any obligations under this agreement,
together with any guidance issued and/or updated from time to time by a government department, the Building Safety Regulator or the Health and Safety Executive in connection with the legislation referred to in paragraphs (a) to (f) above;
[bookmark: a431124]"Building Safety Regulator" the Building Safety Regulator as defined by the Building Safety Act 2022;
[bookmark: _Hlk221126009]"Business Day"  means any day other than a Saturday, Sunday or public holiday in England when banks in London are open for non-automated business;
"CDM Regulations" means the Construction (Design and Management) Regulations 2015 and any modification or replacement of the same;
"Client's Brief" means the brief for the Project as set out at Schedule 4 as may from time to time be amended by the Client by notice to the Consultant;
"Completion" means the date when the ‘Completion Performance Tests’ (as defined in the EPC Contract) have been carried out and passed under the EPC Contract;
"Contractor" means such contractor(s) as are engaged by the Client under the EPC Contract to carry out the construction of the Project or any replacement contractor;
"Documents" means all drawings, designs (including computer-aided design (CAD) and computer-aided manufacturing (CAM) materials), diagrams, plans, specifications, bills of quantities, models, calculations, technical data, reports and other documents and recorded information, in any format and of any nature whatsoever (including any computer software developed by or for the Consultant used to generate the same and all designs in them), which have been or will be written, prepared and/or produced by or on behalf of the Consultant for any purpose whatsoever in connection with the Project;
"EPC Contract" means the EPC contract to be executed by the Client and the Contractor for the construction of each element/phase of the Project;
"Fee" means the lump sum stated in Schedule 2 payable to the Consultant for the proper performance of the Services;
[bookmark: _Hlk89183188]"Forward Funding Agreement" means the agreement to be entered into in respect of the Works between (1) [INSERT NAME]  and (2) the Client;
[bookmark: _Hlk92657260][bookmark: _Hlk79681376]"Funder" means any person or persons providing or which have agreed to provide interim or long term finance or refinance in connection with the Project or any part thereof and/or the acquisition of the Site or any part thereof and/or to the Client;
[bookmark: _Hlk79681388]"Landlord" means the Party or Parties having a freehold or long leasehold interest in the Site or part thereof;
"Original Client" means the Party named as Client in this agreement on the date it is entered into;
"Other Consultants" means collectively those consultants appointed by the Client or by the Contractor to provide professional consultancy services in connection with the design and construction of the Project or any part thereof and as may be identified in Schedule 1 or any replacement thereof notified by the Client to the Consultant and references to individual consultants shall mean those persons (or their replacements) identified in Schedule 1;
"Parties" means the Client and the Consultant;
"Planning Permission" means any outline or detailed planning permission granted by a planning authority pursuant to any planning application as may be submitted in connection with the Project;
"Principal Designer" has the meaning given to it in the CDM Regulations;
"Prohibited Materials" means any  materials which are deleterious and for the purposes of this definition "deleterious" means materials which at the date of specification or use:
(a)	 do not accord with the requirements and recommendations contained in the edition of the publication Good Practice in Selection of Construction Materials (British Council for Offices (BCO)), current at the date of specification 
(b)	are known to be. or are generally accepted as or generally suspected by members of the Consultant’s profession as:
(i)	posing a threat to the health and safety of any person;
(ii)	posing a threat to the structural stability or performance or physical integrity of the Works or any part or component thereof; or
(iii)	having or possibly having the effect of reducing the normal life expectancy of the Works or any part of component thereof;
(c)	contravene any relevant standard code of practice issued from time to time in the United Kingdom by the BSI Group or under a European directive relating to standards or good building practice.
[bookmark: _Hlk92657323][bookmark: _Hlk84956212]"Project" means all elements/phases of the construction works (including but not limited to the Works) which are more particularly described in Schedule 1;
"Project Cost Plan" means the document contained in Schedule 4 setting out the total estimated cost to the Client of executing and completing the construction of the Project or such other document as may from time to time be agreed between the Parties to take effect as such; 
"Project Manager" means the person referred to in Schedule 1 as such or any other consultant for the time being engaged by the Client to act as project manager in connection with the Project;
"Project Programme" means the programme approved by the Client for the carrying out and completion of the design and construction of the Project and for performance of the Services set out at Schedule 4 as may be adjusted in accordance with this agreement;
"Purchaser" means any person firm or company purchasing a freehold or long leasehold interest in the Site or any part or parts thereof other than Tenants and Funders;
"Services" means the services set out at Schedule 3 and any Additional Services;
[bookmark: _Hlk84940708]"Site" means [INSERT]/ [the land at the freehold property known as Commercial Parcel KP: [INSERT]  and being part of the land registered at the Land Registry with absolute title under title number [INSERT] upon which the Project is to be carried out;
"Statutory Requirements" means any statute, statutory instrument, regulation, rule or order made under any statute or directive having the force of law including the Building Safety Laws that affects the Project or performance of any obligations under this agreement and any regulation or bye law of any local authority or statutory undertaker which has any jurisdiction with regard to the Project;
"Sub-Contract" means any contract for the employment of a Sub-Contractor in connection with the Project or any part thereof;
"Sub-Contractor" means any sub-contractor (including any nominated sub-contractor) appointed by the Contractor to supply services and/or materials and goods in connection with the Project or any part thereof;
"Tenant" means any person firm or company entering into or agreeing to enter into a lease of the Site or any part of parts thereof (other than a Purchaser); 
[bookmark: _Hlk92657340]"Works" means those construction works (including where relevant their design and/or the selection of materials and goods therefor, procurement, manufacture, supply, commissioning, testing, maintenance and other operations) as may be expressly and impliedly required by the EPC Contract and which are necessary for the carrying out and completion of the Project.
Interpretation
Clause, Schedule and paragraph headings shall not affect the interpretation of this Agreement.
References to clauses and Schedules are to the clauses of and Schedules to this Agreement and references to paragraphs are to paragraphs of the relevant Schedule.
The Schedules form part of this Agreement and shall have effect as if set out in full in the body of this Agreement. Any reference to this Agreement includes the Schedules.
A reference to "this Agreement" or to any "other agreement or document" is a reference to this Agreement or such other agreement or document, in each case as varied from time to time.
Unless the context otherwise requires, words in the singular shall include the plural and in the plural shall include the singular.
Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.
A "person" includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).
A reference to a "Party" means a Party to this Agreement and includes a reference to the estate, legal personal representative, successor, or permitted assigns of that Party.
A reference to a "company" shall include any company, corporation or other body corporate, wherever and however incorporated or established and includes any limited liability partnership under the law of England and Wales.
[bookmark: _Ref220608363]A reference to a "holding company" or a "subsidiary" means a holding company or a subsidiary (as the case may be) as defined in section 1159 of the CA 2006 and for the purposes only of the membership requirement contained in sections 1159(1)(b) and (c), a company shall be treated as a member of another company even if its shares in that other company are registered in the name of:
another person (or its nominee), by way of security or in connection with the taking of security; or
its nominee.
Unless expressly provided otherwise in this Agreement, a reference to "writing" or "written" includes email.
Any words following the terms including, include, in particular, for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.
References to a document in "agreed form" are to that document in the form agreed by the Parties and initialled by them or on their behalf for identification.
A reference to any legislation or legislative provision is a reference to it as amended, extended or re-enacted from time to time, provided that, as between the Parties, no such amendment, extension or re-enactment made after the date of this Agreement shall apply for the purposes of this Agreement to the extent that it would impose any new or extended obligation, liability or restriction on, or otherwise adversely affect the rights of, any Party.
A reference to any legislation or legislative provision shall include all subordinate legislation made from time to time under that legislation or legislative provision.
Any reference to an English legal term for any action, remedy, method of judicial proceeding, legal document, legal status, court, official or any legal concept or thing shall, in respect of any jurisdiction other than England, be deemed to include a reference to that which most nearly approximates to the English legal term in that jurisdiction.
Any obligation on a Party not to do something includes an obligation not to allow that thing to be done.
References to liability under, pursuant to or arising out of (or any analogous expression) any agreement, contract, deed or other instrument shall include a reference to any future or contingent liability under, pursuant to or arising out of (or any analogous expression) that agreement, contract, deed or other instrument.
[bookmark: _Toc225452351]Appointment of Consultant and Consultant's Authority
The Client hereby appoints the Consultant as its [INSERT type of consultant e.g. architect] in relation to the Project and the Consultant agrees to perform the Services in accordance with the terms and conditions set out in this agreement.
The Consultant acknowledges that the Client is relying upon the Consultant performing the Services and its obligations under this agreement.  
Save in respect of any terms that may be implied by law, this agreement constitutes the entire agreement between the Parties and represents the entire understanding between them in relation to the Services.  This agreement supersedes and replaces any previous agreements between the Parties in relation to the Services (whether oral or written).
The Client may, at any time, instruct the Consultant not to perform any part or parts of the Services. In such event, the Fee to be paid to the Consultant shall be reduced by a fair and reasonable amount and the Consultant shall not perform any of the Services which the Client instructs the Consultant not to perform.
The Client may, at any time, instruct the Consultant to perform Additional Services.  The Consultant shall not be entitled to any additional fee or disbursements unless such Additional Services have first been authorised in writing by the Client and the Parties have agreed the additional fee and disbursements to be paid for the proper performance of such Additional Services.
Where, in the performance of the Services, the Consultant seeks or is obliged to seek the Client's approval or agreement to any matter or thing, the giving or confirming of the same by the Client shall not in any way derogate from the Consultant's obligations hereunder nor diminish any liability on its part in respect thereof.
Where in the performance of the Services the Consultant has to exercise its judgement or discretion as between the Client and the Contractor or a Sub-Contractor, the Consultant shall do so properly and fairly.  
[bookmark: _Ref72147489]The appointment of the Consultant shall be deemed to have commenced with effect from the date when the Consultant first began to perform the Services or any other services provided in relation to the Project or from the date hereof whichever shall be the earlier.  Any Services carried out prior to the date of this agreement shall comply with this agreement.
Subject to clauses 2.10 and 3.3, the Consultant shall have such authority to act on behalf of the Client as is necessary for the proper performance of the Services, and shall have such access to the Site as is reasonably required for the purposes of implementing such performance.
[bookmark: _Ref72147441]The Consultant shall not have authority to act on behalf of the Client, without the prior written approval of the Client, in relation to any variation of the agreed design or specification of any work, materials and/or goods or the quality or quantity of the same as shown or described in the EPC Contract or any document forming or intended to form part thereof.
Anything which requires the prior written approval of the Client under clause 2.10 shall be notified to the Client within one working day of the Consultant becoming aware of the same.
Without prejudice to the Consultant's obligations under clause 3.3 the Consultant acknowledges that the Project Manager is responsible for the overall management of the design and construction aspects of the Project and the Consultant undertakes to comply with the instructions and directions of the Project Manager, provided that they are not in conflict with or inconsistent with this agreement nor with any express instructions or directions of the Client, and the Consultant shall be entitled to treat all such instructions and directions as those of the Client. In the event that the Consultant considers that there is or may be a conflict or inconsistency between its obligations under this clause and the performance of the Services, it shall immediately give the Client and the Project Manager notice of the same and the Parties shall agree an appropriate course of action.
[bookmark: _Ref221527065][bookmark: _Toc225452352]Consultant's Obligations
[bookmark: _Ref72147481]The Consultant warrants to the Client that it has exercised and that it will continue to exercise in the performance of the Services such reasonable skill, care and diligence to be expected of a properly and appropriately qualified and competent [INSERT type of consultant e.g. architect]experienced in providing services in connection with works of a similar size, nature, scope and complexity to the Project unless any of the Statutory Requirements impose a higher standard in which case that higher standard will apply notwithstanding any provision of this agreement to the contrary.
The Consultant warrants to the Client that it will carry out and fulfil the responsibilities of a ‘designer’ imposed by the CDM Regulations in relation to the Project.
[bookmark: _Ref72147455]The Consultant shall [PROMPTLY] co-operate and collaborate with the Client, Project Team, the Contractor and the building control authority to ensure compliance with the Building Safety Laws.
In relation to the Project, the Consultant warrants and undertakes to the Client that:
it is competent to perform the duties imposed on it by the CDM Regulations;
it has performed and fulfilled and will continue to perform and fulfil the duties imposed by the CDM Regulations on a ‘designer’;
it has allocated and will continue to allocate both sufficient time and adequate resources to ensure that it performs and fulfils its duties under the CDM Regulations properly;
as part of the Services, it has advised and supported and will continue to advise and provide support to the Client to assist the Client in performing the duties imposed by the CDM Regulations on a "client" (as defined by the CDM Regulations), exercising the standard of skill, care and diligence referred to in clause 3.1.
[bookmark: _Hlk72340598]If the design of any part or parts of the Project to which the Services relate is carried out by any Contractor then the Consultant shall be responsible for co-ordinating the appropriate Other Consultants to comment upon any design carried out by any such Contractor or Sub-Contractor and for the direction and integration of such design with the Consultant’s designs for the Project, except in relation to any Services which have been novated to the Contractor in accordance with this agreement.
[bookmark: _Hlk89183501]The Consultant warrants to the Client that it has performed and that it will continue to perform the Services in such manner and at such time so that no act, omission or default by the Consultant will cause the Client to be in breach of any statutory requirement or of any of the Client’s obligations under any agreement the Client may have with a third party (including the Forward Funding Agreement) or under the EPC Contract provided always that the Consultant has been made aware of such obligations and the Consultant will indemnify the Client in respect of any such breach.
The Consultant shall comply with any relevant Act of Parliament, Planning Permission, any instrument, rule, order, permission approval or consent made under any Act of Parliament and any regulation (including the requirements of the Building Act 1984, the Building Regulations 2010 and the CDM Regulations) or by-law of any local authority or any statutory undertaker or of any public or private utility or undertaking which has any jurisdiction with regard to the Project or with whose systems or property the Project is or will be connected or will affect.
[bookmark: a366275]The Consultant warrants that:
[bookmark: a214947]neither it nor any of its officers, employees, agents or sub-consultants has done, or permitted to be done, or will do or permit to be done, anything which:
[bookmark: a501483]is in breach, or is likely to have been in breach of any Building Safety Laws; or
[bookmark: a608993]will result, or is likely to result, in the Client being in breach of any Statutory Requirements, including the Building Safety Laws; and
[bookmark: a385454]it shall comply, and shall procure compliance by each of its officers, employees, agents and sub-consultants with the Building Safety Laws.
The Consultant shall at all times take reasonable steps to keep the Client and the Project Manager fully and properly informed on all aspects of the progress and performance of the Services and shall further provide the Client and the Project Manager with all such information and documentation in connection with the Services as the Client and the Project Manager may reasonably require.
The Consultant shall perform the Services regularly and diligently and in accordance with the Client's Brief and Project Programme so that it does not do or omit to do any act or thing which may result in any element of the Project failing to meet the budgeted allocation in the Project Cost Plan or may result in any delay or disruption to the progress of the Project.  In the event that the Consultant considers that there is or may be a conflict or inconsistency between its obligations under this clause and the performance of the Services, it shall immediately give the Client notice of the same and the Parties shall agree an appropriate course of action.
The Consultant shall within 14 days of the Client's request so to do execute deeds of warranty in favour of any Funder, Purchaser, Landlord and/or Tenant and following novation, in favour of the Client in the relevant forms set out in Schedule 6 or in such similar or varied terms thereto as the Parties may agree and deliver the same duly executed to the Client or at the Client's direction.
The Consultant further warrants to the Client that it has not specified or authorised for use in the Works any Prohibited Materials or any materials which at the time of specification or use (as the case may be) are not of the kinds and standards described in the Approved Designs.
[bookmark: _Toc225452353]Consultant's Personnel
[bookmark: _Ref72147531]The Consultant shall appoint the person(s) named in Schedule 1 to direct and control the overall performance by the Consultant of the Services.  Such person(s) or any replacement approved by the Client shall have full authority to act on behalf of the Consultant for all purposes in connection with this agreement.  The Consultant shall use the key person or persons named in Schedule 1 in the performance of the Services.
[bookmark: _Ref72147889]Providing such person(s) remains a member of the Consultant and is not absent from work through illness or sickness the Consultant shall, subject to clauses 4.3 and 4.4, use the key person(s) listed in Schedule 1 in connection with the performance of the Services and such person's services shall, subject to clauses 4.3 and 4.4, be available for so long as may be necessary for the proper performance by the Consultant of the Services.
[bookmark: _Ref72147505]The Consultant shall not remove (save in an emergency) the person(s) referred to in clause 4.1 or any person approved by the Client pursuant to this clause 4.3 or clause 4.4 (providing such person remains a member of the Consultant and is not unavailable through illness or sickness) without the prior approval of the Client, which approval shall not be unreasonably withheld or delayed.  If such approval is given (or if such person leaves the Consultant) the Consultant shall be responsible for replacing such person with a person who shall have been previously approved by the Client, and there shall be a handover period between the person being removed or replaced and his/her replacement.
[bookmark: _Ref72147510]The Client shall have the right after consultation with the Consultant to request the removal of any person engaged in the performance of the Services if in the Client's opinion its performance or conduct is or has been unsatisfactory and the Consultant shall promptly remove such person and replace him with a person approved as aforesaid.
[bookmark: _Toc256000004][bookmark: a392357][bookmark: _Toc225452354]Building Regulations Dutyholder Obligations
[bookmark: a938054][The Consultant shall act as Building Regulations Principal Designer for the Project.]
[bookmark: a259618]The Consultant shall comply with all the obligations imposed on it as a  designer [and Building Regulations Principal Designer] under the Building Regulations insofar as they apply to the Project and perform all the duties and functions required to be performed by a designer [and Building Regulations Principal Designer]  under the Building Regulations;
[bookmark: a542953]The Consultant warrants that it is and shall remain competent to fulfil the duties of a designer [and Building Regulations Principal Designer] under the Building Regulations in relation to the Project and has allocated or (as the case may be) will allocate adequate resources to enable it to comply with the provisions of this clause 5;
[bookmark: a139424]The Consultant warrants that its officers, employees, agents or sub-consultants are competent and shall remain competent to perform all duties and functions required to be performed by them under the Building Regulations;
[bookmark: a664002]As and when requested to do so by the Client, the Consultant shall give to the Client a written record of the steps it took under regulation 11E(2) of the Building Regulations when appointing each of its officers, employees, agents or sub-consultants in connection with the Project; and
[bookmark: a606171]The Client may, at any time (whether before or after completion of the Services, or after termination of the Consultant's engagement under this agreement), request the Consultant to, and the Consultant shall promptly and without charge, provide:
[bookmark: a547530]copies of any documents or other information that the Consultant is required to provide by the Building Safety Laws or any documents or information in its possession or within its control, and ensure that each of its officers, employees, agents or sub-consultants provide copies of any documents or information in their possession or within their control, that the Client reasonably requests so that it can comply with the Building Safety Laws, including:
[bookmark: a250654]where the Consultant is acting as Building Regulations Principal Designer, an explanation of the arrangements it has put in place to fulfil the duties under regulation 11M(1) to (3) of the Building Regulations;
[bookmark: a103043]information relating to the competency of the Consultant or its officers, employees, agents or sub-consultants; and
where the Consultant is acting as Building Regulations Principal Designer, a Building Regulations Principal Dutyholder Compliance Declaration.
[bookmark: _Toc225452355]Client's Obligations
Insofar as it is reasonably able to do so and subject to any duty of confidentiality which the Client may owe, the Client shall if requested by the Consultant supply to the Consultant in such time as may be reasonable having regard to the time and nature of any such request any necessary and relevant data and information in the possession of the Client or which may only be obtained by the Client and the Client shall give or shall use its reasonable endeavours to procure that the Other Consultants or any of them or the Contractor give such assistance to the Consultant as shall reasonably be required by the Consultant in the performance of the Services provided that any such obligation of the Client shall be without prejudice to the Consultant's obligations to liaise directly with the Other Consultants and with the Contractor and any Sub-Contractor in an endeavour to procure the production of any information to be supplied by such persons.
If upon receipt of such information from the Client, the Consultant considers that the information provided is inadequate, the Consultant shall as soon as reasonably practicable and in any event no later than the completion of the relevant work stage give the Client notice of the same and specify what further information is required.  In the absence of such notice, the information provided shall be deemed to have been adequate.
The Client shall comply with its obligations as a client under the CDM Regulations in relation to the Project.
[bookmark: _Toc225452356]Remuneration
The Client shall (subject to the provisions of clause 15) pay the Fee to the Consultant as full remuneration for the proper performance of the Services in accordance with this agreement.
The Fee and any sum agreed or otherwise due in respect of any Additional Services that are performed shall be paid as provided in Schedule 2.
Value Added Tax shall be chargeable, where appropriate, on sums payable by the Client to the Consultant at the rate and in the manner prescribed by law upon the Consultant producing all documentation which the Client reasonably requires to enable the Client to effect payment of the same.
The Fee and any sum paid by the Client to the Consultant in respect of any Additional Services shall, subject to the provisions of this agreement, be deemed to be inclusive of all costs, disbursements and overheads (except overseas travel) incurred by the Consultant in connection with the provision of the Services and any Additional Services that are performed.
[bookmark: _Toc225452357]Insurance
Without prejudice to its obligations under this agreement or otherwise at law the Consultant covenants with the Client that:
[bookmark: _Hlk72226618]the Consultant maintains professional indemnity insurance on commercially reasonable terms covering its liabilities under or in connection with this agreement with a limit of indemnity of not less than [VALUE] million pounds (£[ ])  for each and every claim or series of claims arising from one event;
it will maintain such insurance at all times until [12][15] years after the date of Completion of the whole of the Project provided such insurance can be maintained on commercially reasonable terms having regard (inter alia) to the policy provisions, the premium demanded and the duties undertaken by the Consultant in relation to the Project but disregarding the extent to which such commercial terms may be onerous on account of the insurance record of the Consultant;
if for any period such insurance is not obtainable on commercially reasonable terms (as defined above) the Consultant shall forthwith inform the Client and shall obtain in respect of such period such reduced professional indemnity insurance (if any) as is available to it;
within 10 working days of the Client's written request to do so the Consultant shall (but not in any way which would breach any term of the insurance policy then in force) provide to the Client documentary evidence that the insurance required hereunder is being maintained; and
if it is unable to obtain professional indemnity insurance on reasonably commercial terms or if its insurance policy becomes void or unenforceable, the Consultant will promptly give notice of this to the Client so that the Parties can discuss the means of best protecting their respective positions in the absence of such insurance.
[bookmark: _Toc225452358]Copyright and Confidentiality
[bookmark: _Ref72147563]The Consultant grants and agrees to grant to the Client an irrevocable, royalty-free and non-exclusive licence to copy and use the Documents, to reproduce the contents of them and to reproduce the designs, works and inventions contained in them for all purposes relating to or connected with the Project including (but without limitation) the execution, completion, mortgaging, letting, management, sale, advertisement, extension, alteration, maintenance, reinstatement and repair thereof.  The licence will carry the right to grant sub-licences and be transferable to third parties.
The Consultant will not be liable for any use of the Documents for any purpose other than that for which they were produced.
The copyright in the Documents will remain vested in the Consultant.  Insofar as ownership of the copyright and/or any other intellectual property right in any Document prepared or provided by the Consultant in connection with the Project is vested in any person other than the Consultant (including, without limitation, any sub-consultant), the Consultant will procure for the Client the benefit of such a licence as is referred to in clause 9.1 for the purposes referred to in that clause.
The Consultant warrants to the Client that the use by the Client of any of the Documents for any purpose provided for in clause 9.1 will not infringe the rights of any third party in relation to the Documents and shall indemnify the Client and its agents from and against all costs, expenses, liabilities, damages, claims, demands, proceedings or legal costs and judgments which the Client and/or its agents incur or suffer in respect of any claim by any third party of infringement of its intellectual property rights. 
The Consultant and the Client shall, if so requested by the other, at any time execute such documents and perform such acts as may be required fully and effectively to assure to the other the rights referred to in clause 9.1.
If the engagement of the Consultant under this agreement is terminated the Consultant hereby agrees that the licence in respect of the Documents granted pursuant to clause 9.1 shall continue in all respects and shall not be affected by such termination.
The Consultant will provide to the Client a copy of any of the Documents as soon as reasonably practicable after receipt by the Consultant of a written request from the Client to do so. The Client agrees to pay the reasonable copying charges of the Consultant for provision of the same to the Client.
The Consultant waives any rights it may have under Chapter IV (Moral Rights) Part 1 of the Copyright, Designs and Patents Act 1988 in relation to the Documents and consents to any act or omission of the Client which would, without such waiver, constitute a breach or infringement of such moral rights.
[bookmark: _Ref72147595]The Consultant will not, without the prior written approval of the Client, take or authorise the taking of any photographs of the Project for use in any publicity or advertising or publish, alone or in conjunction with any other person, any articles, photographs or other illustrations relating to the Project or any part thereof or impart to any publication, journal, website or newspaper or any radio, television or internet programme any information (or similar) regarding the Project.
[bookmark: _Ref221525550]The Consultant will not without the prior written authority of the Client, either during its engagement under this agreement (except in the proper course of its duties) or at any time after its expiry or termination (for any reason) disclose to any person or otherwise make use of any confidential information relating to the Client, the Purchaser, the Landlord, the Tenant, any Funder, the Project or otherwise including (but without limitation) any information relating to the methods and techniques of construction for the Project proposed by the Client, all financial information relating to the Project, the content of any documents (including the Client's Brief and any legal agreements prepared by or on behalf of the Client and copies or drafts of which the Consultant receives or obtains in the course of its engagement under this agreement, all drawings, plans, specifications, know-how, costs, trade contract documents and calculations in any format relating to the Project) or disclose to any person (except its insurers or professional advisers or as may be required by law provided that in this case the Consultant will provide to the Client prompt written notice thereof unless such notice is prohibited by law) anything contained in this agreement.  The restrictions in this clause will continue to apply, without limitation in point of time, unless and until such information comes properly into the public domain through no fault of the Consultant.  For the avoidance of doubt, confidential information includes (without limitation) the location of the Site.
With respect to any disclosure referred to in clause 9.10 which is required by law, the Consultant shall limit such disclosure to any information which is legally required to be provided in the reasonable opinion of the Consultant’s lawyers, and, at the Consultant’s cost and expense, with the Consultant’s reasonable endeavours to avoid or limit any such disclosure.
Except to the extent necessary to carry out the design, development, construction, operation, maintenance, and/or repair of the Project, and/or to perform the obligations of the Consultant under this agreement and except as required by law, the Consultant will return or destroy the information referred to in clause 9.10 promptly on demand, and will promptly certify in writing, if requested that such information has been fully returned or destroyed.
The Parties acknowledge that injunctive relief prohibiting disclosure is an appropriate remedy under this agreement.
The Consultant agrees to promptly notify the Client if it discloses the confidential information referred to in clause 9.10 other than as authorised by this agreement, either intentionally or inadvertently, and to assist the Client in recovery of such information and/or mitigating harm to the Client resulting from such unauthorised disclosure.
[bookmark: _Toc225452359][bookmark: _Hlk221529748][bookmark: _Hlk220515076]Assignment and Other Dealings
The Consultant may not assign, charge and/or transfer any of its rights under this agreement to any person without the prior written consent of the Client.  
[bookmark: _Hlk225432814][The Client may assign its rights, or novate its rights and obligations, under this Agreement to any person without the Consultant's consent.] 
[bookmark: _Ref224911778][Subject to clause 10.4, the Client may without the consent of the Consultant assign, transfer and/or charge all or any of its rights under this agreement to any person provided that no more than [two] such assignments will be permitted.  
[bookmark: _Ref224911771]Any assignment by the Client to a subsidiary or associated company of the Client or a member of the same group of companies (as defined by Section 42 of the Landlord and Tenant Act 1954) or by way of security to any party providing finance in relation to the Site or by way of re-assignment on redemption will not count towards the number of assignments permitted pursuant to clause 10.3. ]
The Consultant may not sub-contract any of its obligations under this agreement without the prior written consent of the Client (both as to the principle of sub-contracting and the identity of the proposed sub-contractor).  Where the Consultant sub-contracts any of its obligations under this agreement, the Consultant shall nevertheless remain fully responsible to the Client for the performance of the Services (including any services sub-contracted to any other person) and further shall not be excused liability for the acts or omissions of any sub-contractor by reason of the fact that it may have exercised all due skill and care in the selection of such sub-contractor.
The Consultant undertakes to the Client not to contend in any proceedings under this agreement that any person to whom the Client assigns or has assigned its rights under this agreement or any of them in accordance with the foregoing provisions of this clause shall be precluded from recovering therein any loss resulting from any breach of this agreement (whenever happening) by reason that such person is an assignee and not the original promisee hereunder or by reason that the Client named herein or any intermediate assignee of the Client escaped loss resulting from such breach by reason of the disposal of its interest in the same.
[bookmark: _Toc225452360]Rights of Third Parties
[bookmark: _Ref224911793][bookmark: _Hlk224209308][Pursuant to the Contracts (Rights of Third Parties) Act 1999, the Original Client and/or any body corporate or partnership which is, or has been, at any time an "associated person" or "associate" of the Original Client, or which is, or has been, at any time associated with the Original Client (as defined in and for the purpose of sections 121 or 131 of the Building Safety Act 2022) shall be entitled to enforce for its benefit any of the provisions set out in Schedule 5 (Schedule of Third Party Rights to be Provided by a Professional Consultant).
Except as expressly provided in clause 11.1, a][A person who is not a Party to this Agreement shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Agreement.]
[bookmark: _Ref72147704][bookmark: _Toc225452361]Time for Performance
The Consultant shall, subject to the provisions of this agreement, proceed with the Services regularly and diligently and shall perform the same as may be necessary and in accordance with the Project Programme.
[bookmark: _Ref72147619]If the Consultant is prevented or delayed in the performance of the whole or any part of the Services for any reason and if it becomes apparent to the Consultant that the Services will not be performed in accordance with the Project Programme, the Consultant shall immediately notify the Client advising the specific reason for the delay or prevention together with its best estimate of its effect on the Project. Where the delay occurs for reasons beyond the control of the Consultant that are not occasioned by or contributed to by a default of the Consultant, or where the Client reasonably considers an adjustment to be appropriate, the Client may adjust the dates of the Project Programme as may be reasonable and notify the Consultant accordingly. 
If the Consultant has not notified the Client in accordance with clause 12.2 within 5 days of becoming aware of a delay or prevention or when it ought reasonably to have been so aware, the Consultant shall not be entitled to any adjustment to the Project Programme.
[bookmark: _Ref72147633]Without prejudice to the Client’s other remedies and rights under this agreement, if the Consultant does not comply with the Project Programme, the Consultant shall:
[bookmark: _Ref72147626]immediately use its best endeavours and take all reasonable steps (including but not limited to use of additional personnel, resources and expenditure and the acceleration of the performance of the Services at the cost of the Consultant) to complete the remaining Services by the dates set out in the Project Programme at no cost to the Client; and
promptly provide to the Client a written notice stating why the Services were not completed by the date set out in the Project Programme and how the Consultant will comply with the requirements of clause 12.4.1.
[bookmark: _Ref225413721]In the event of a breach by the Consultant of its obligations under clause 12.4, the Client shall be entitled to serve on the Consultant a notice requiring remedy of such breach within 10 days of the date of receipt of such notice. If the Consultant shall fail to remedy such breach by the expiry of the [10] day period provided, without prejudice to the Client’s other remedies and rights under this agreement, the Client shall be entitled to employ or pay another consultant or consultants to perform any or all of the Services yet to be performed by the Consultant under this agreement and the reasonable direct costs incurred by the Client in relation thereto shall be a debt payable by the Consultant to the Client.
[bookmark: _Ref221527187]If the Consultant is prevented or delayed in the performance of the whole or any part of the Services as notified by the Consultant pursuant to clause 12.2, the Client may adjust the dates upon which the Consultant shall be entitled to make future applications for the Fee set out in Schedule 2, by a period which, in the Client's reasonable opinion, is commensurate with the anticipated length of such prevention or delay and shall forthwith notify the Consultant of such adjustment.  Schedule 2 shall be amended as notified by the Client under this clause.
[bookmark: _Ref72147717][bookmark: _Ref221196726][bookmark: _Ref221196747][bookmark: _Toc225452362]Suspension and Termination of Consultant's Engagement by Client
[bookmark: _Ref72147669]Without prejudice to the provisions of clauses 13.3 and 13.4, the Client shall be entitled to suspend or terminate the performance of any or all of the Services by giving not less than 14 days' notice to the Consultant.
In any case in which the Client has required the Consultant to suspend performance of the Services under clause 13.1, the Client may at any time within a period of six months from the date of the notice given under clause 13.1 require the Consultant to resume the performance of the Services or part or parts thereof.  In such event, the Consultant shall as soon as reasonably practicable resume the performance of the Services or the relevant part in accordance with this agreement and any payment made under clause 15.2 shall rank as payment on account towards the payments to be made to the Consultant under this agreement.
[bookmark: _Ref72147657]In any case in which the Client has required the Consultant to suspend performance of the Services under clause 13.1, if the Client shall not have required the Consultant to resume performance of the Services or the relevant part within a period of six months from the date of such notice, then either Party may thereafter by notice forthwith terminate the Consultant's engagement under this agreement in relation to the Services so suspended.
[bookmark: _Ref72147662]The Client shall be entitled to terminate the engagement of the Consultant under this agreement forthwith, by notice to the Consultant, in the event of the Consultant
being adjudged bankrupt or making a composition or arrangement with creditors or having a winding-up petition or a petition for an administration order presented against it or having a receiver manager administrative receiver or provisional liquidator appointed or on the happening of any other event of or giving rise to insolvency of the Consultant; and/or
the Consultant fails to proceed with the Services in accordance with its obligations under clause 12 and fails to remedy such breach within [10] days of a written notice from the Client under clause 12.5 specifying the breach and requiring it to be remedied; 
failing to remedy a material or persistent breach of its obligations under this agreement within [10] days following receipt of a notice from the Client specifying the breach and requiring the Consultant to remedy such breach; and/or
or its officers, employees, agents or sub-consultants no longer being competent to fulfil the duties of a designer [and Building Regulations Principal Designer] under the Building Regulations in relation to the Project,
and the engagement of the Consultant under this agreement shall terminate immediately upon receipt, by the Consultant, of such notice.
[bookmark: _Ref72147723][bookmark: _Ref72147934][bookmark: _Ref221196730][bookmark: _Ref221196749][bookmark: _Toc225452363]Suspension and Termination of Consultant's Engagement by Consultant
Without prejudice to any of the rights and remedies which the Consultant may possess, if the Client fails to pay the Consultant in full any amount properly due and payable under this agreement by the final date for payment in accordance with the requirements of Schedule 2 the Consultant may, after giving the Client 21 days' notice of the same, suspend the performance of the Services until payment in full occurs.
In the event of a material breach by the Client of its obligations under this agreement, the Consultant shall be entitled to serve on the Client a notice requiring remedy of such breach within 28 days of the date of receipt of such notice.  If the Client shall fail to remedy such breach by the expiry of the 28 day period provided for the Consultant shall be entitled forthwith by notice to the Client to terminate its engagement under this agreement.
[bookmark: _Ref72147554][bookmark: _Toc225452364]Consequences of Suspension or Termination of Consultant's Engagement
[bookmark: _Ref72147737]Upon any suspension of the Services or termination of the Consultant's engagement under clause 13 or 14 the Consultant shall:
take immediate steps to bring to an end the Services (or the relevant part in the case of a suspension of part of the Services); and
deliver to the Client the original copies of all Documents (whether in the course of preparation or completed), provided that the Consultant shall be entitled to retain copies of the same
in an orderly manner but with all reasonable speed and economy.
[bookmark: _Ref72147688]If the Consultant's engagement in relation to the Project or any part thereof is terminated or the Services (or any part thereof) are suspended, the Client shall (subject to prior compliance by the Consultant with its obligations under clause 15.1 and to any withholdings, deductions or set-offs which the Client is entitled to make (if any without prejudice to the requirement for the Client to give notice pursuant to paragraph 5 of Schedule 2) and to clauses 15.3, 15.4, and 15.5 ) pay to the Consultant that part of the Fee which fairly represents work already done in respect of the provision of the Services (or any part thereof) in relation to the Project or the part of it to which the termination or suspension relates (as the case may be) up to the date of such termination or suspension less the amount of any payments in respect of the Fee previously made by the Client to the Consultant under this agreement in relation thereto provided always:
that the Consultant shall have first submitted to the Client an application for payment of the amount considered by the Consultant to be payable pursuant to this clause; and
the provisions of Schedule 2 shall apply to such application as if it were an application for payment of a part of the Fee as provided for therein.
[bookmark: _Ref72147744]Upon any termination or suspension of the Consultant's engagement either in relation to the Project or any phase or part thereof:
the amount payable by the Client pursuant to clause 15.2 shall be a full and final settlement of the liability of the Client under this agreement for payment of the Fee in relation to the Project or the part of it to which the termination or suspension relates by reason of such termination or suspension and further;
the Client shall not be liable to the Consultant for any loss of profit, loss of contracts or other consequential or indirect costs, damages, fees, losses and/or expenses arising out of or in connection with such termination or suspension. If part only of the Services is brought to an end the Client shall not thereafter be liable to the Consultant for any fees applicable to such part as is not carried out by the Consultant.
[bookmark: _Ref72147750]Termination of the Consultant's engagement shall, subject to clause 15.3, be without prejudice to the rights and remedies of either Party in relation to any negligence, omission or default of the other prior to such termination.
[bookmark: _Ref72147758]The Client's obligation to pay the Consultant pursuant to clause 15.2 shall be subject to the Consultant providing to the Client such detail as the Client may reasonably require to validate payment including without limitation timesheets.
[bookmark: _Toc225452365]Liability period
Subject to clause 16.2, no action or proceedings shall be commenced under or in connection with this agreement whether in contract, tort (including negligence), for breach of statutory duty or otherwise after the expiry of 12 years from the date of Completion of the Works;
Notwithstanding any other provision of this agreement, any action under this agreement relating to a breach or alleged breach of the Consultant's obligations to perform the Services in accordance with clause 3.8 may be brought at any time before the expiration of 15 years from the date of Notice of Making Good as defined under the Contract .
[bookmark: _Toc225452366]Alterations to this Agreement
All additions, amendments and variations to this agreement shall be binding only if in writing and signed by the duly authorised representatives both of the Client and of the Consultant.
[bookmark: _Toc225452367]Independent Enquiry
The duties and obligations of the Consultant under or pursuant to this agreement shall not be released, diminished or in any other way affected by any independent enquiry into any relevant matter which may be made or carried out by the Client or by any firm, company or Party on behalf of the Client nor by any action or omission of any such firm, company or Party whether or not such action or omission might give rise to an independent liability of such firm, company or Party to the Client.
[bookmark: _Ref72147830][bookmark: _Toc225452368]Conflicts of Interest, Corruption and Bribery
[bookmark: _Ref72147798]The Consultant (including its managers, employees, representatives, or any person directly or indirectly linked to them by control) shall not permit any Conflict of Interest to arise or continue.
The Consultant shall take all reasonable steps to identify and bring to the attention of the Client any Conflict of Interest.
Where the Consultant identifies a Conflict of Interest, or a Conflict of Interest otherwise arises, the Consultant shall provide full details to the Client and those Parties shall discuss how best to manage and mitigate the effects of such Conflict of Interest.
For the purposes of this clause, a "Conflict of Interest" shall mean a situation where there is a risk of damage to the interests of the Client as a result of the Consultant (including its managers, employees, representatives, or any person directly or indirectly linked to them by control):
assuming any duty or obligation to another person;
being likely to make a financial gain, or avoid a financial loss, at the expense of the Client;
having an interest in the outcome of a service provided to the Client or of a transaction carried out on behalf of the Client, which is distinct from the interests of the Client in that outcome;
having a financial or other incentive to favour the interest of another Client or group of Clients over the interests of the Client;
carrying on the same business as the Client; or
receiving from a person other than the Client any inducement in relation to the Works in the form of monies, goods or services, other than those paid in accordance with this Agreement.
[bookmark: _Ref72147805]The Consultant shall not:
offer or agree to give any person working for or engaged by the Client any gift or other consideration, which could act as an inducement or a reward for any act or failure to act connected to this Agreement, or any other agreement between the Consultant and the Client, including its award to the Consultant and any of the rights and obligations contained within it; nor
enter into this Agreement if it has knowledge that, in connection with it, any money has been, or will be, paid to any person working for or engaged by the Client by or for the Consultant, or that an agreement has been reached to that effect, unless details of any such arrangement have been disclosed in writing to the Client before execution of this Agreement.
[bookmark: _Ref72147815]If the Consultant (including any Consultant's employee, sub-consultant or agent, in all cases whether or not acting with the Consultant's knowledge) breaches: 
Clause 19.1 or clause 19.5; or
the Bribery Act 2010 in relation to this agreement or any other contract with the Client, 
the Client may terminate this Agreement by written notice with immediate effect. 
Any termination under clause 19.6 shall be without prejudice to any right or remedy that has already accrued, or subsequently accrues, to the Client. 
Notwithstanding clause 22, any dispute relating to:
the interpretation of this clause 19; or
the amount or value of any gift, consideration or commission,
shall be determined by the Client and that decision shall be final and conclusive.
[bookmark: _Ref72147837][bookmark: _Ref72147845][bookmark: _Ref72147856][bookmark: _Toc225452369]Data Protection
In the event that the Consultant receives data which is subject to the Data Protection Legislation, the Consultant undertakes to comply fully with the Data Protection Legislation in relation to such information and to procure that its employees, agents, sub-contractors and suppliers do likewise.
For the purposes of this clause 20, "Data Protection Legislation" means the UK Data Protection Act 2018, Directive 2002/58/EC, GDPR and UK GDPR  and any legislation and/or regulation implementing or made pursuant to them, or which amends, replaces, re-enacts or consolidates any of them, and all other applicable laws relating to processing of personal data and privacy that may exist in any relevant jurisdiction, including, where applicable, the guidance and codes of practice issued by supervisory authorities.
For the purpose of this clause 20:
"GDPR" means Regulation (EU) 2016/679; and
“UK GDPR” has the meaning given to it in s.3(10) Data Protection Act 2018.
[bookmark: _Ref221199215][bookmark: _Ref221199386][bookmark: _Toc225452370]Notices
[bookmark: _Hlk221127380]Where any provision of this Agreement refers to a Party notifying, or otherwise providing a notice to, the other Party (the associated notice being a "Notice"), any such Notice shall be:
in writing in English; and
sent in accordance with the provisions of this clause 21.
All Notices between the Parties in accordance with this Agreement shall be:
delivered by hand;
sent by first class recorded delivery; or
[subject to clause 21.3 below, ]sent by email,
to the address or email address (as applicable) set out in clause 21.6 below.
[bookmark: _Ref221199236][The following Notices shall not be delivered by email (including by way of attachment to an email):
any Notice terminating this Agreement (or any part of this Agreement)]; and/or
any Notice under clause 22 (Disputes); and/or
[INSERT ANY OTHER EXCLUSIONS FOR DELIVERY BY EMAIL]].
[bookmark: _Ref221199395][Subject to clause 21.3, ]Notices shall be deemed to have been received as follows:
if delivered by hand, on the day of delivery if delivered by [17:30] hours on any Business Day and otherwise at [09.30] hours on the next Business Day;
if sent by first class recorded delivery, 2 Business Days after delivery into the custody of the postal authorities; and/or
if sent by email, at the time and date of transmission if received at or before [17:30] hours on any Business Day and otherwise at [09.30] hours on the next Business Day.
In proving service of Notices sent under this Agreement: 
if delivered by hand, it shall be sufficient to prove that hand delivery was made (which may be done by producing a delivery receipt evidencing delivery of the Notice to the relevant address);
if sent by first class recorded delivery, it shall be sufficient to produce a postal receipt issued by the relevant postal service in relation to such Notice (provided that the envelope containing such Notice was properly addressed and delivered into the custody of the postal authorities as a prepaid recorded delivery); and/or
if sent by email, it shall be sufficient to produce a saved sent copy of the e-mail.
[bookmark: _Ref221199249]The details of the Parties for the purpose of Notices relating to this Agreement are as follows: 
	EMPLOYER 

	For the attention of:
	[INSERT POSITION]

	Address:
	[INSERT ADDRESS]

	Email:
	[INSERT EMAIL ADDRESS]

	CONSULTANT 

	For the attention of:
	[INSERT POSITION]

	Address:
	[INSERT ADDRESS]

	Email:
	[INSERT EMAIL ADDRESS]



Each Party may alter the above details which relate to it and shall promptly notify the other Party of any such change by a Notice in accordance with this clause 21. The change will take effect 7 days after the day on which the Notice of the change is deemed to be delivered in accordance with clause 21.4.
[bookmark: _Ref221199889][bookmark: _Ref221199896][bookmark: _Toc225452371]Disputes
If any dispute or difference arises under this agreement either Party to this agreement may refer such dispute or difference to adjudication in accordance with the Adjudication Rules of the Technology and Construction Solicitors Association ("Rules") in force at the date when the adjudication notice is sent.
If the dispute or difference to be referred to adjudication under this clause 22 includes or raises issues which are substantially the same as or are connected with or touch upon issues included or raised in a related adjudication between the Client and a third party, the Parties hereby agree that, upon notice of election by the Client, the adjudicator for the purpose of rule 6 of the Rules shall be the adjudicator already appointed to determine the related adjudication.
[bookmark: _Toc225452372][bookmark: _Hlk221112042]Governing Law and Jurisdiction
English law
This Agreement and any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with it or its subject matter or formation shall be governed by and construed in accordance with the law of England and Wales.
English courts
Each Party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with this Agreement or its subject matter or formation.
This Agreement has been executed as a DEED by or on behalf of the Parties and has, on the date written on the cover page of this Agreement, been delivered as a Deed.



	[bookmark: _Hlk221197376]EXECUTED and DELIVERED as a DEED by [EMPLOYER ENTITY]

In the presence of:
	

	
	[INSERT NAME OF DIRECTOR]
Director / Authorised Signatory

	
Witness' signature
	

	
Witness' Name
	

	
Witness' Address
	

	
Witness' Occupation
	



	EXECUTED and DELIVERED as a DEED by [CONSULTANT ENTITY]

In the presence of:
	

	
	[INSERT NAME OF DIRECTOR]
Director / Authorised Signatory

	
Witness' signature
	

	
Witness' Name
	

	
Witness' Address
	

	
Witness' Occupation
	



[bookmark: _Ref221523073][bookmark: _Ref221523081][bookmark: _Ref221523097][bookmark: _Ref221523107][bookmark: _Ref221523223][bookmark: _Ref221523232][bookmark: _Ref221523259][bookmark: _Ref221523385][bookmark: _Ref221523398][bookmark: _Ref221523408][bookmark: _Toc225452373]

Project Details
1. The Site is [INSERT];
2. [bookmark: _Hlk92657364]The Project comprises the design and construction on the Site [INSERT] and associated works;
3. The Other Consultants include:
[ ]
4. Persons referred to in clause 4.1 are [INSERT]and [INSERT].
[bookmark: _Ref221523058][bookmark: _Ref221523275][bookmark: _Ref221523297][bookmark: _Ref221523308][bookmark: _Ref221523321][bookmark: _Ref221523331][bookmark: _Ref221523359][bookmark: _Toc225452374]

Fee
1. The Fee is the following lump sum of £[ ]exclusive of VAT made up as follows:
	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	
	

	Total
	£[INSERT]



	Relevant Date on which an application for instalment of the Fee may be made
	Corresponding instalment of the Fee
£ (pound sterling)

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]

	[INSERT]
	[INSERT]



[bookmark: _Ref72149015]Subject to clause 12.6, the Consultant shall be entitled to make application for payment of the Fee (and any additional fee for Additional Services) at the end of each month in respect of Services performed during such month. Each application for payment of the Fee and any additional fee ("Application") shall be accompanied by such detail in relation thereto as the Client may reasonably require. The Consultant will deliver to the Client a valid VAT invoice in respect of each Application made 10 days after issuing each Application.
[bookmark: _Ref72149032]Payment of the amount applied for in each Application or, as the case may be, each Varied Sum will become due to the Consultant on the date of receipt, by the Client, of the valid VAT invoice issued in accordance with paragraph 2 ("Due Date"). The final date for payment of each amount payable in respect of an Application will be 28 days from the Due Date ("Final Payment Date").
Each Application shall specify:
the sum that the Consultant considers will become due on the Due Date ("Notified Sum"); and
the basis on which that sum is calculated.
[bookmark: _Ref72149025]Not less than five days before the Final Payment Date as calculated, for the purposes of this paragraph 5 only, in accordance with paragraph 3 , the Client may notify the Consultant that it intends to pay less than the Notified Sum ("Counter Notice").  The Counter Notice shall specify:
the sum that the Client considers to be due on the date the Counter Notice is served ("Varied Sum"); and
the basis on which that sum is calculated.
[bookmark: _Ref72149080]Subject to paragraph 8, the Client shall pay to the Consultant the Notified Sum unless the Client has served a Counter Notice in accordance with paragraph 5, in which event the Client shall pay to the Consultant the Varied Sum, on or before the Final Payment Date.
[bookmark: _Ref72149070]In the event the Client makes any late payment of amounts properly due and payable, the Client shall pay interest to the Consultant on any amount that is so overdue (calculated from the final date for payment) at a rate equivalent to two per cent above the base lending rate (or, if replaced, its successor from time to time) of HSBC Bank plc accruing at a daily rate (based on a 365 day year) for the period until payment of the overdue sum is received by the Consultant.  Both Parties agree that the provisions of this paragraph 7 of this Schedule constitute a substantial remedy for the purposes of the Late Payment of Commercial Debts (Interest) Act 1998.
[bookmark: _Ref72149057]Notwithstanding paragraph 6, and without prejudice to clause 22, in the event of the Consultant being adjudged bankrupt or making a composition or arrangement with creditors or making or having a winding-up petition or a petition for an administration order presented against it or having a receiver manager administrative receiver or provisional liquidator appointed or on the happening of any other event of or giving rise to insolvency of the Consultant five days or less before the Final Payment Date, the Client shall not be required to pay the Consultant the Notified Sum on or before the Final Payment Date.


[bookmark: _Ref221523141][bookmark: _Toc225452375]

Services
[INSERT]

[bookmark: _Ref221523044][bookmark: _Ref221523118][bookmark: _Ref221523129][bookmark: _Toc225452376]

Client's Brief, Project Cost Plan and Project Programme
[bookmark: _Toc225239652][bookmark: _Toc225452377]Part 1:  Client's Brief




[bookmark: _Toc225239653][bookmark: _Toc225452378]Part 2:  Project Cost Plan
 

[bookmark: _Toc225239654][bookmark: _Toc225452379]Part 3:  Project Programme




[bookmark: _Ref224209190][bookmark: _Toc225452380] 
Schedule of Third Party Rights to be Provided by a Professional Consultant







1. DEFINITIONS AND INTERPRETATION 
The Client and Consultant agree that the definitions and rules of interpretation in this paragraph apply in this Schedule.
"Appointment" means the agreement dated [DATE] made between the Client and the Consultant;
[bookmark: _Hlk225450267]"Beneficiary" means the Original  Employer and/or any body corporate or partnership which is, or has been, at any time an "associated person" or "associate" of the Original Employer, or which is, or has been, at any time associated with the Original Employer (as defined in and for the purpose of sections 121 or 131 of the Building Safety Act 2022), as referred to in clause 29.1 of the EPC Contract;
"Building Regulations" means the Building Regulations 2010 (SI 2010/2214).
"Building Safety Laws" means
the Building Safety Act 2022;
the Defective Premises Act 1972;
the Building Act 1984;
the Building Regulations;
any statutory instrument, regulation, rule, order, code of practice or guideline made under the Building Safety Act 2022, the Defective Premises Act 1972, the Building Act 1984 and the Building Regulations having the force of law that affects the Project; and
any building safety laws and regulations that affect the Project or performance of any obligations under this agreement,
together with any guidance issued and/or updated from time to time by a government department, the Building Safety Regulator or the Health and Safety Executive in connection with the legislation referred to in paragraphs (a) to (f) above.
"Business Day" means any day other than a Saturday, Sunday or public holiday in England when banks in London are open for non-automated business;
"Client" means [INSERT NAME] ([COMPANY NUMBER]) whose registered office is situated at [INSERT ADDRESS] (which term includes its legal successors and permitted assignees);
"CDM Regulations" means the Construction (Design and Management) Regulations 2015 and any modification or replacement of the same;
"Contractor" means [NAME];
"Development" means the development of the Site by the construction of [SPECIFY] premises [together with [SPECIFY - road access / car parking / external works]] which includes but is not limited to the Works;
"Documents" means all drawings, CAD materials, plans, designs, diagrams, details, specifications, technical data, bills of quantities, reports and other design information which have been or are hereafter written, prepared or provided by or on behalf of the Consultant for any purpose whatsoever in connection with the Development;
"EPC Contract" means the EPC contract dated [DATE] made between the Client and the Contractor;
"Intellectual Property Rights" means copyrights, moral rights, related rights, patents, trademarks, trade names, service marks, design rights, database rights, semiconductor topography rights and any undisclosed or confidential information such as know how, trade secrets or inventions (whether patentable or not); 
"Limitation Period" means the period of 12 years from the date of Completion of the Works, as established pursuant to and for the purposes of the EPC Contract (or, if sooner, 12 years after termination of the employment of the Contractor under the EPC Contract);
"Services" means the services to be performed by the Consultant, in relation to the Development, in accordance with the terms of the Appointment; 
"Site" means [ADDRESS]; and
"Statutory Requirements" means any statute, statutory instrument, regulation, rule or order made under any statute or directive having the force of law including the Building Safety Laws that affects the Project or performance of any obligations under this agreement and any regulation or bye law of any local authority or statutory undertaker which has any jurisdiction with regard to the Development;
"Works" means the works and services to be undertaken by the Contractor under the EPC Contract;
1. Paragraph headings shall not affect the interpretation of this Schedule.
1. References to paragraphs are to the paragraphs of this Schedule.
1. A reference to "this Schedule" or to any "other Schedule or document" is a reference to this Schedule or such other Schedule or document, in each case as varied from time to time.
1. Unless the context otherwise requires, words in the singular shall include the plural and in the plural shall include the singular.
1. Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.
1. A "person" includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).
1. A reference to a "Party" means a Party to this Schedule and includes a reference to the estate, legal personal representative, successor, or permitted assigns of that Party.
1. A reference to a "company" shall include any company, corporation or other body corporate, wherever and however incorporated or established and includes any limited liability partnership under the law of England and Wales.
1. A reference to a "holding company" or a "subsidiary" means a holding company or a subsidiary (as the case may be) as defined in section 1159 of the CA 2006 and for the purposes only of the membership requirement contained in sections 1159(1)(b) and (c), a company shall be treated as a member of another company even if its shares in that other company are registered in the name of:
8. another person (or its nominee), by way of security or in connection with the taking of security; or
8. its nominee.
1. Unless expressly provided otherwise in this Schedule, a reference to "writing" or "written" includes email.
1. Any words following the terms including, include, in particular, for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.
1. References to a document in "agreed form" are to that document in the form agreed by the Parties and initialled by them or on their behalf for identification.
1. A reference to any legislation or legislative provision is a reference to it as amended, extended or re-enacted from time to time, provided that, as between the Parties, no such amendment, extension or re-enactment made after the date of this Schedule shall apply for the purposes of this Schedule to the extent that it would impose any new or extended obligation, liability or restriction on, or otherwise adversely affect the rights of, any Party.
1. A reference to any legislation or legislative provision shall include all subordinate legislation made from time to time under that legislation or legislative provision.
1. Any reference to an English legal term for any action, remedy, method of judicial proceeding, legal document, legal status, court, official or any legal concept or thing shall, in respect of any jurisdiction other than England, be deemed to include a reference to that which most nearly approximates to the English legal term in that jurisdiction.
1. Any obligation on a Party not to do something includes an obligation not to allow that thing to be done.
1. References to liability under, pursuant to or arising out of (or any analogous expression) any agreement, contract, Schedule or other instrument shall include a reference to any future or contingent liability under, pursuant to or arising out of (or any analogous expression) that agreement, contract, Schedule or other instrument.
1. STANDARD OF CARE
2. The Consultant warrants and undertakes to the Beneficiary that:
0. it has carried out and will carry out its duties and obligations under the Appointment subject to and in accordance with the terms of the Appointment; and
0. in addition to and without derogation from paragraph 2.1: 
1. in the performance of the Services has exercised and will continue to exercise all the reasonable skill, care and diligence to be expected of a properly and appropriately qualified and competent [consultant] experienced in providing services in connection with works of a similar  size, scope and complexity as the Development unless any of the Statutory Requirements impose a higher standard in which case that higher standard will apply notwithstanding any provision of this agreement to the contrary; and
1. it shall carry out and fulfil, in all respects, the duties of a designer [and principal designer] under the CDM Regulations and the duties of a designer [and principal designer] under Part 2A of the Building Regulations, including any obligations relating to [those duties OR the Building Safety Laws] set out in the  Appointment;
1. it owes a duty of care to the Beneficiary in carrying out its duties and obligations under the Appointment; and
0. neither it nor any of its officers, employees, agents or sub-consultants has done, or permitted to be done, or will do or permit to be done, anything which:
2. is in breach, or is likely to have been in breach of any Building Safety Laws; or
2. will result, or is likely to result, in the Beneficiary being in breach of any Building Safety Laws; and
2. it shall comply, and shall procure compliance by each of officers, employees, agents and sub-consultants with the Building Safety Laws.
1. MATERIALS
The Consultant further warrants to the Beneficiary that it has not specified or approved for use and will not specify or approve for use in connection with the Works any materials which at the time of specification or use (as the case may be):
0. are known to be deleterious when used in the manner in which they are to be used (either to health and safety or to the durability of the Works); or
0. contravene any relevant standard code of practice issued from time to time by the BSI Group or under a European directive relating to standards or good building practice; or
0. do not accord with the guidelines contained in the edition of the publication Good Practice in Selection of Construction Materials (British Council for Offices (BCO)), current at the date of specification.
1. COPYRIGHT LICENCE
4. The Consultant hereby grants to the Beneficiary an irrevocable, royalty-free and non-exclusive licence to copy and use the Documents and to reproduce the designs and works contained in them for all purposes relating to or connected with the Development including (but without limitation) the execution, completion, mortgaging, letting, management, sale, advertisement, extension, alteration, maintenance, reinstatement and repair of the same.  The licence will carry the right to grant sub-licences and be freely transferable to third parties.
4. The Consultant will not be liable or responsible for any use of the Documents for any purpose other than that for which the same was originally prepared and provided by the Consultant. 
4. The Intellectual Property Rights in the Documents will remain vested in the Consultant.  Insofar as ownership of any Intellectual Property Right in any Document is vested in any person other than the Consultant including, without limitation, any sub-consultant, the Consultant will procure for the Beneficiary the benefit of such a licence as is referred to in paragraph 4.1 for the purposes referred to in that paragraph. 
4. The Consultant warrants to the Beneficiary that the use, by the Beneficiary, of any of the Documents for any purpose provided for in paragraph 4.1 will not infringe the Intellectual Property Rights of any third party in relation to the Documents and shall indemnify the Beneficiary and its agents from and against all costs, expenses, liabilities, damages, claims, demands, proceedings or legal costs and judgments which the Beneficiary and/or its agents incur or suffer in respect of any claim by any third party of infringement of its intellectual property rights.
4. The Consultant will, if so requested at any time, execute such documents and perform such acts as may be required fully and effectively to assure to the Beneficiary or any third party the rights referred to in this paragraph 4.  
4. The Consultant will provide to the Beneficiary a copy of any of the Documents as soon as reasonably practicable after receipt by the Consultant of a written request from the Beneficiary to do so.  The Beneficiary agrees to pay the reasonable copying charges of the Consultant for provision of the same to the Beneficiary. 
4. The Consultant waives any rights it may have under Chapter IV (Moral Rights) Part 1 of the Copyright, Designs and Patents Act 1988 in relation to the Documents and consents to any act or omission of the Beneficiary which would, without such waiver, constitute a breach or infringement of such moral rights.
1. PROFESSIONAL INDEMNITY INSURANCE
5. The Consultant warrants that:
0. it has maintained and will maintain, during the performance of the Services and until 15 years after the date of the Notice of Making Good defined under the EPC Contract, professional indemnity insurance with an insurer authorised to carry out insurance business in the United Kingdom for an amount not less than [INSERT] million pounds (£[●]), for each and every claim or series of claims arising from any one event, in respect of any negligence on the part of the Consultant in the performance of its design obligations under the Appointment, so long as such insurance is available at commercially reasonable rates and on commercially reasonable terms; and
0. cover under the professional indemnity insurance is extended to include the Consultant's liabilities under this Schedule.
5. For the purposes of this paragraph 5, insurance that is subject to any increased or additional premium because of the Consultant's claims record or other acts, omissions or circumstances particular to the Consultant will be deemed to be insurance available at commercially reasonable rates.
5. As and when required by the Beneficiary, the Consultant will produce for inspection documentary evidence that such insurance is being properly maintained.
5. If the Consultant is unable to obtain professional indemnity insurance at reasonably commercial rates and on reasonably commercial terms, or if its insurance policy becomes void or unenforceable, it will promptly give notice of this to the Beneficiary.
1. ASSIGNMENT AND OTHER DEALINGS
6. No Party shall assign, transfer, mortgage, charge, sub-contract, delegate, declare a trust over or deal in any other manner with any or all its rights, interests, or obligations under this Schedule (or any other document referred to in it) without the prior written consent of the other Parties.
1. LIABILITY OF THE CONSULTANT
7. Unless the contrary is stated, no provision of this Schedule is intended to exclude any obligation or liability which would otherwise be implied whether by statute, the law of contract, tort, equity or otherwise.
7. The responsibility of the Consultant under this Schedule is not to be reduced or in any way released or limited by any enquiry or inspection by or on behalf of any person notwithstanding that such enquiry or inspection may give rise to a claim by the Beneficiary against a third party.
7. The rights and benefits conferred upon the Beneficiary by this Schedule are in addition to any other rights and remedies that the Beneficiary may have against the Consultant including (without prejudice to the generality of the foregoing) any remedies in negligence.
1. EXPIRY OF SCHEDULE
8. Subject to paragraph 8.2, the Beneficiary will be entitled to commence legal proceedings against the Consultant at any time up to the expiry of the Limitation Period.  For the avoidance of doubt, the Parties agree that any provision of the Limitation Act 1980 to the contrary will not apply to this Schedule.
8. [bookmark: _Ref225451048]Notwithstanding any other provision of this Schedule, any action under this Schedule relating to a breach or alleged breach of the Consultant's obligations to perform the Services in accordance with paragraph 2.1(c) may be brought at any time before the expiration of 15 years from the date of Notice of Making Good as defined in the EPC Contract [or from the date of termination of the Consultant's engagement under the Appointment (whether or not the validity of that termination is contested), whichever is the earlier].
1. NOTICES
9. Where any provision of this Schedule refers to a Party notifying, or otherwise providing a notice to, the other Party (the associated notice being a "Notice"), any such Notice shall be:
0. in writing in English; and
0. sent in accordance with the provisions of this paragraph 9.
9. All Notices between the Parties in accordance with this Schedule shall be:
1. delivered by hand;
1. sent by first class recorded delivery; or
1. [subject to paragraph 9.3 below, ]sent by email,
to the address or email address (as applicable) set out in paragraph 9.6 below.
9. [The following Notices shall not be delivered by email (including by way of attachment to an email):
2. any Notice terminating this Schedule (or any part of this Schedule )]; and/or
2. [insert any other exclusions for delivery by email]].
9. [Subject to paragraph 9.3, ]Notices shall be deemed to have been received as follows:
3. if delivered by hand, on the day of delivery if delivered by [17:30] hours on any Business Day and otherwise at [09.30] hours on the next Business Day;
3. if sent by first class recorded delivery, 2 Business Days after delivery into the custody of the postal authorities; and/or
3. if sent by email, at the time and date of transmission if received at or before [17:30] hours on any Business Day and otherwise at [09.30] hours on the next Business Day.
9. In proving service of Notices sent under this Schedule: 
4. if delivered by hand, it shall be sufficient to prove that hand delivery was made (which may be done by producing a delivery receipt evidencing delivery of the Notice to the relevant address);
4. if sent by first class recorded delivery, it shall be sufficient to produce a postal receipt issued by the relevant postal service in relation to such Notice (provided that the envelope containing such Notice was properly addressed and delivered into the custody of the postal authorities as a prepaid recorded delivery); and/or
4. if sent by email, it shall be sufficient to produce a saved sent copy of the e-mail.
9. The details of the Parties for the purpose of Notices relating to this Schedule are as follows: 
	CONSULTANT 

	For the attention of:
	[INSERT POSITION]

	Address:
	[INSERT ADDRESS]

	Email:
	[INSERT EMAIL ADDRESS]

	BENEFICIARY 

	For the attention of:
	[INSERT POSITION]

	Address:
	[INSERT ADDRESS]

	Email:
	[INSERT EMAIL ADDRESS]



9. Each Party may alter the above details which relate to it and shall promptly notify the other Party of any such change by a Notice in accordance with this paragraph 9. The change will take effect 7 days after the day on which the Notice of the change is deemed to be delivered in accordance with paragraph 9.4.
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Consultant's Deed of Warranty to Funder


DATED				20[*]
[bookmark: _Hlk89167662]


(1) [CONSULTANT ENTITY]
- and -
(2) [BENEFICIARY ENTITY]
- and -
(3) [EMPLOYER ENTITY]

CONSULTANT'S DEED OF 
WARRANTY TO FUNDER
relating to
a development (design & build 
procurement) at
[INSERT]




2

Matters\61723040.4 
THIS DEED is made the            	day of      				202[*]
BETWEEN 
(1) 	[[CONSULTANT ENTITY] (company number [INSERT]) whose registered office is at [NAME OF CONSULTANT'S FIRM] at [ADDRESS]] ("Consultant"); and
(2) 	[BENEFICIARY ENTITY] (company number [INSERT]) whose registered office is at [ADDRESS] ("Beneficiary" which term shall include its successors and permitted assignees); and
(3)	[EMPLOYER ENTITY] (company number [INSERT]) whose registered office is at [ADDRESS] ("Employer").
together, the "Parties", each a "Party".
RECITALS
A	The Employer intends to develop the Site by procuring the Development.
B	By the EPC Contract the Consultant has agreed with the Employer to [carry out and complete the design and construction of][complete the design of and carry out and complete the construction of] the Works upon the terms and conditions of the EPC Contract.
C	By the Appointment the Consultant has been appointed to provide [SPECIFY THE TYPE OF SERVICES BEING PERFORMED] services in connection with the Development.
D	By an agreement in writing made or intended to be made between the Beneficiary and the Employer, the Beneficiary has agreed to provide finance to the Employer for the carrying out of the Development.
E	It is a term of the Appointment or has otherwise been agreed that the Consultant enters into this Deed with the Beneficiary in relation to the Services.
F	By this Deed and in consideration of the sum of £[●] paid by the Beneficiary (receipt of which the Consultant hereby acknowledges) the Consultant agrees to enter into the obligations set out in this Deed.
IT IS AGREED as follows:
1. DEFINITIONS AND INTERPRETATION
10. The definitions and rules of interpretation in this paragraph apply in this Deed.
"Appointee" means the Beneficiary or any appointee or nominee of the Beneficiary notified in writing by the Beneficiary to the Consultant;
"Appointment" means the agreement dated [DATE] made between Employer and the Consultant];
"Building Regulations" means the Building Regulations 2010 (SI 2010/2214).
"Building Safety Laws" means
the Building Safety Act 2022;
the Defective Premises Act 1972;
the Building Act 1984;
the Building Regulations;
any statutory instrument, regulation, rule, order, code of practice or guideline made under the Building Safety Act 2022, the Defective Premises Act 1972, the Building Act 1984 and the Building Regulations having the force of law that affects the Project; and
any building safety laws and regulations that affect the Project or performance of any obligations under this agreement,
together with any guidance issued and/or updated from time to time by a government department, the Building Safety Regulator or the Health and Safety Executive in connection with the legislation referred to in paragraphs (a) to (f) above.
"Business Day" means any day other than a Saturday, Sunday or public holiday in England when banks in London are open for non-automated business;
"CDM Regulations" means the Construction (Design and Management) Regulations 2015 and any modification or replacement of the same;
"Development" means the development of the Site by the construction of [SPECIFY] premises [together with [SPECIFY - road access / car parking / external works]] which includes but is not limited to the Works;
"Documents" means all drawings, CAD materials, plans, designs, diagrams, details, specifications, technical data, bills of quantities, reports and other design information which have been or are hereafter written, prepared or provided by or on behalf of the Consultant for any purpose whatsoever in connection with the Development;
"EPC Contract" means the EPC contract dated [DATE] made between the Employer and the Contractor;
"Intellectual Property Rights" means copyrights, moral rights, related rights, patents, trade marks, trade names, service marks, design rights, database rights, semiconductor topography rights and any undisclosed or confidential information such as know how, trade secrets or inventions (whether patentable or not); 
"Limitation Period" means the period of 12 years from the date of Completion of the Works, as established pursuant to and for the purposes of the EPC Contract (or, if sooner, 12 years after termination of the employment of the Contractor under the EPC Contract);
"Services" means the services to be performed by the Consultant, in relation to the Development, in accordance with the terms of the Appointment;
"Site" means [INSERT ADDRESS]; and
"Statutory Requirements" means any statute, statutory instrument, regulation, rule or order made under any statute or directive having the force of law including the Building Safety Laws that affects the Project or performance of any obligations under this agreement and any regulation or bye law of any local authority or statutory undertaker which has any jurisdiction with regard to the Development;
"Works" means the works and services to be undertaken by the Contractor under the EPC Contract.
10. Paragraph headings shall not affect the interpretation of this Deed.
10. References to paragraphs are to the paragraphs of this Deed.
10. A reference to "this Deed" or to any "other deed or document" is a reference to this Deed or such other deed or document, in each case as varied from time to time.
10. Unless the context otherwise requires, words in the singular shall include the plural and in the plural shall include the singular.
10. Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.
10. A "person" includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).
10. A reference to a "Party" means a Party to this Deed and includes a reference to the estate, legal personal representative, successor, or permitted assigns of that Party.
10. A reference to a "company" shall include any company, corporation or other body corporate, wherever and however incorporated or established and includes any limited liability partnership under the law of England and Wales.
10. A reference to a "holding company" or a "subsidiary" means a holding company or a subsidiary (as the case may be) as defined in section 1159 of the CA 2006 and for the purposes only of the membership requirement contained in sections 1159(1)(b) and (c), a company shall be treated as a member of another company even if its shares in that other company are registered in the name of:
9. another person (or its nominee), by way of security or in connection with the taking of security; or
9. its nominee.
10. Unless expressly provided otherwise in this Deed, a reference to "writing" or "written" includes email.
10. Any words following the terms including, include, in particular, for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.
10. References to a document in "agreed form" are to that document in the form agreed by the Parties and initialled by them or on their behalf for identification.
10. A reference to any legislation or legislative provision is a reference to it as amended, extended or re-enacted from time to time, provided that, as between the Parties, no such amendment, extension or re-enactment made after the date of this Deed shall apply for the purposes of this Deed to the extent that it would impose any new or extended obligation, liability or restriction on, or otherwise adversely affect the rights of, any Party.
10. A reference to any legislation or legislative provision shall include all subordinate legislation made from time to time under that legislation or legislative provision.
10. Any reference to an English legal term for any action, remedy, method of judicial proceeding, legal document, legal status, court, official or any legal concept or thing shall, in respect of any jurisdiction other than England, be deemed to include a reference to that which most nearly approximates to the English legal term in that jurisdiction.
10. Any obligation on a Party not to do something includes an obligation not to allow that thing to be done.
10. References to liability under, pursuant to or arising out of (or any analogous expression) any agreement, contract, deed or other instrument shall include a reference to any future or contingent liability under, pursuant to or arising out of (or any analogous expression) that agreement, contract, deed or other instrument.
1. STANDARD OF CARE
11. [bookmark: _Ref72148494]The Consultant warrants and undertakes to the Beneficiary that:
0. it has carried out and will carry out its duties and obligations under the Appointment subject to and in accordance with the terms thereof; and
0. in addition to and without derogation from paragraph 2.1: 
1. in the performance of the Services it has exercised and will continue to exercise all the reasonable skill, care and diligence to be expected of a properly and appropriately qualified and competent [architect] experienced in providing services in connection with works of a similar  size, scope and complexity as the Development unless any of the Statutory Requirements impose a higher standard in which case that higher standard will apply notwithstanding any provision of this agreement to the contrary; and
1. it shall carry out and fulfil, in all respects, the duties of a designer [and principal designer] under the CDM Regulations and the duties of a designer [and principal designer] under Part 2A of the Building Regulations, including any obligations relating to [those duties OR the Building Safety Laws] set out in the  Appointment;
1. it owes a duty of care to the Beneficiary in carrying out its duties and obligations under the Appointment; and
0. [bookmark: _Ref224212261]neither it nor any of its officers, employees, agents or sub-consultants has done, or permitted to be done, or will do or permit to be done, anything which:
2. is in breach, or is likely to have been in breach of any Building Safety Laws; or
2. will result, or is likely to result, in the Beneficiary being in breach of any Building Safety Laws; and
2. it shall comply, and shall procure compliance by each of officers, employees, agents and sub-consultants with the Building Safety Laws.
1. MATERIALS
12. The Consultant further warrants to the Beneficiary that it has not specified or approved for use and will not specify or approve for use in connection with the Works any materials which at the time of specification or use (as the case may be):
0. are known to be deleterious when used in the manner in which they are to be used (either to health and safety or to the durability of the Works); or
0. contravene any relevant standard code of practice issued from time to time by the BSI Group or under a European directive relating to standards or good building practice; or
0. do not accord with the guidelines contained in the edition of the publication Good Practice in Selection of Construction Materials (British Council for Offices (BCO)), current at the date of specification.
1. [bookmark: _Ref72148516]COPYRIGHT LICENCE
13. The Consultant hereby grants to the Beneficiary an irrevocable, royalty-free and non-exclusive licence to copy and use the Documents and to reproduce the designs and works contained in them for all purposes relating to or connected with the Development including (but without limitation) the execution, completion, mortgaging, letting, management, sale, advertisement, extension, alteration, maintenance, reinstatement and repair of the same.  The licence will carry the right to grant sub-licences and be freely transferable to third parties.
13. The Consultant will not be liable or responsible for any use of the Documents for any purpose other than that for which the same was originally prepared and provided by the Consultant. 
13. The Intellectual Property Rights in the Documents will remain vested in the Consultant.  Insofar as ownership of any Intellectual Property Right in any Document is vested in any person other than the Consultant including, without limitation, any sub-consultant, the Consultant will procure for the Beneficiary the benefit of such a licence as is referred to in paragraph 4.1 for the purposes referred to in that paragraph. 
13. The Consultant warrants to the Beneficiary that the use, by the Beneficiary, of any of the Documents for any purpose provided for in paragraph 4.1 will not infringe the Intellectual Property Rights of any third party in relation to the Documents and shall indemnify the Beneficiary and its agents from and against all costs, expenses, liabilities, damages, claims, demands, proceedings or legal costs and judgments which the Beneficiary and/or its agents incur or suffer in respect of any claim by any third party of infringement of its intellectual property rights.
13. The Consultant will, if so requested at any time, execute such documents and perform such acts as may be required fully and effectively to assure to the Beneficiary or any third party the rights referred to in this paragraph 4.  
13. The Consultant will provide to the Beneficiary a copy of any of the Documents as soon as reasonably practicable after receipt by the Consultant of a written request from the Beneficiary to do so.  The Beneficiary agrees to pay the reasonable copying charges of the Consultant for provision of the same to the Beneficiary.
13. The Consultant waives any rights it may have under Chapter IV (Moral Rights) Part 1 of the Copyright, Designs and Patents Act 1988 in relation to the Documents and consents to any act or omission of the Beneficiary which would, without such waiver, constitute a breach or infringement of such moral rights.
1. [bookmark: _Ref72148525]PROFESSIONAL INDEMNITY INSURANCE
14. [bookmark: _Ref72148503]The Consultant warrants that:
0. it has maintained and will maintain, during the performance of the Services and until 15 years after the date of the Notice of Making Good defined under the EPC Contract, professional indemnity insurance with an insurer authorised to carry out insurance business in the United Kingdom for an amount not less than [INSERT] million pounds (£[ ]), for each and every claim or series of claims arising from any one event, in respect of any negligence on the part of the Consultant in the performance of its design obligations under the Appointment, so long as such insurance is available at commercially reasonable rates and on commercially reasonable terms; and
0. cover under the professional indemnity insurance is extended to include the Consultant's liabilities under this Deed.
14. For the purposes of this paragraph 5, insurance that is subject to any increased or additional premium because of the Consultant's claims record or other acts, omissions or circumstances particular to the Consultant will be deemed to be insurance available at commercially reasonable rates.
14. As and when required by the Beneficiary, the Consultant will produce for inspection documentary evidence that such insurance is being properly maintained.
14. If the Consultant is unable to obtain professional indemnity insurance at reasonably commercial rates and on reasonably commercial terms, or if its insurance policy becomes void or unenforceable, it will promptly give notice of this to the Beneficiary.
1. [bookmark: _Ref72148588]SUBSTITUTION
15. [bookmark: _Ref72148533]The Consultant will not exercise nor seek to exercise any right of determination of its employment under the Appointment or to treat the Appointment as having been repudiated by the Employer or to discontinue the performance of any of the Consultant's obligations in relation to the Appointment by reason of breach on the part of the Employer (or otherwise) without giving to the Appointee (and contemporaneously to the Employer) not less than 28 days' written notice of its intention to do so and specifying in such notice the grounds for the proposed termination.  The Consultant will for the period of any such notice diligently and properly continue to perform the Consultant's obligations under the Appointment.
15. Any period stipulated in the Appointment for the exercise by the Consultant of a right of determination will nevertheless be extended as may be necessary to take account of the period of notice required under paragraph 6.1.
15. Compliance by the Consultant with the provisions of paragraph 6.1 will not be treated as a waiver of any breach on the part of the Employer giving rise to the right of determination nor otherwise prevent the Consultant from exercising its rights after the expiration of the notice unless the right of determination has ceased under the provisions of paragraph 6.4.
15. [bookmark: _Ref72148545]The right of the Consultant to determine its employment under the Appointment or to treat the Appointment as having been repudiated or to discontinue the performance of any of its obligations in relation to the Appointment will cease if within the period of 28 days referred to in paragraph 6.1 the Appointee gives notice to the Consultant:
3. requiring the Consultant to continue with the performance of all its obligations under the Appointment;
3. acknowledging that the Appointee is assuming all the obligations of the Employer under the Appointment; and
3. undertaking to the Consultant to discharge all amounts payable to the Consultant under the terms of the Appointment,
and pays to the Consultant any sums which have become due and payable to the Consultant under the Appointment but which remain unpaid.
15. [bookmark: _Ref72148567]Upon compliance by the Appointee with the requirements of paragraph 6.4 the Appointment will continue in full force and effect as if the right of determination on the part of the Consultant had not arisen and in all respects as if the Appointment had been made between the Appointee and the Consultant to the exclusion of the Employer.
15. [bookmark: _Ref72148579]Notwithstanding that as between the Employer and the Consultant the Consultant's right of determination of its engagement under the Appointment may not have arisen the provisions of paragraph 6.5 will nevertheless apply if the Appointee gives written notice to the Consultant and the Employer to that effect and the Appointee complies with the requirements on its part under paragraph 6.4.
15. The Consultant does not need to be concerned or required to enquire whether and will be bound to assume that, as between the Employer and the Appointee the circumstances have occurred permitting the Appointee to give notice under paragraph 6.6.
15. By acting in accordance with the provisions of this paragraph 6, the Consultant will not incur any liability to the Employer.
15. [bookmark: _Ref72148608]Unless and until the Appointee has given notice under this paragraph 6:
8. the Appointee has no liability whatsoever to the Consultant in respect of amounts payable to the Consultant under the Appointment; and
8. the Appointee has no authority to issue any direction or instruction to the Consultant in relation to the performance of the Consultant's obligations under the Appointment.
15. Without prejudice to the provisions of paragraphs 6.1 to 6.9 inclusive, if prior to the service of any notice under paragraph 6.4 the employment of the Consultant under the Appointment is determined for any reason whatsoever the Consultant will, if requested in writing so to do by the Appointee no later than 12 weeks after the date of such determination, forthwith enter into a new agreement with the Appointee on the same terms as the Appointment, but with such revisions as the Appointee and the Consultant may reasonably require to reflect altered circumstances and the fact that it is the Appointee and not the Employer employing the Consultant.
1. ASSIGNMENT AND OTHER DEALINGS
16. Subject to paragraph 7.2, the Beneficiary may without the consent of the Consultant assign all or any of its rights under this Deed to any person provided that no more than [two] such assignments will be permitted.  
16. Any assignment by the Beneficiary to a subsidiary or associated company of the Beneficiary or a member of the same group of companies (as defined by Section 42 of the Landlord and Tenant Act 1954) or by way of security to any party providing finance in relation to the Site or by way of re-assignment on redemption will not count towards the number of assignments permitted pursuant to paragraph 7.1. [Where the Beneficiary is a partnership, add: Any assignment between the Beneficiary and any other partner of [insert the name of the partnership] (or any successor firm or company of [insert the name of the partnership]) will not count towards the number of assignments permitted by this paragraph].
16. The Consultant undertakes to the Beneficiary not to contend in any proceedings under this Deed that any person to whom the Beneficiary assigns or has assigned its rights under this Deed or any of them in accordance with the foregoing provisions of this paragraph is to be precluded from recovering any loss resulting from any breach of this Deed (whenever happening) by reason that such person is an assignee and not the original promisee under this Deed or by reason that the Beneficiary named in this Deed or any intermediate assignee of the Beneficiary escaped loss resulting from such breach by reason of the disposal of its interest in the same.
1. LIABILITY OF THE CONSULTANT
17. Unless the contrary is stated, no provision of this Deed is intended to exclude any obligation or liability which would otherwise be implied whether by statute, the law of contract, tort, equity or otherwise.
17. The responsibility of the Consultant under this Deed is not to be reduced or in any way released or limited by any enquiry or inspection by or on behalf of any person notwithstanding that such enquiry or inspection may give rise to a claim by the Beneficiary against a third party.
17. The rights and benefits conferred upon the Beneficiary by this Deed are in addition to any other rights and remedies that the Beneficiary may have against the Consultant including (without prejudice to the generality of the foregoing) any remedies in negligence.
1. FURTHER WARRANTIES
The Consultant shall within 14 days of a request in writing from the Beneficiary to do so deliver a deed or deeds of warranty in favour of any Purchaser and/or Tenant and/or Funder and/or Landlord (as such terms are defined in the Appointment) in the terms of this Deed but excluding the terms of paragraph 6 (Substitution).
1. EXPIRY OF DEED
19. Subject to paragraph 10.2, the Beneficiary will be entitled to commence legal proceedings against the Consultant at any time up to the expiry of the Limitation Period.  For the avoidance of doubt, the Parties agree that any provision of the Limitation Act 1980 to the contrary will not apply to this Deed.
19. Notwithstanding any other provision of this Deed, any action under this Deed relating to a breach or alleged breach of the Consultant's obligations to perform the Services in accordance with 2.1(c) may be brought at any time before the expiration of 15 years from the date of Notice of Making Good as defined in the EPC Contract.
1. CONSENT OF EMPLOYER
The Employer consents to the terms of this Deed.
1. [bookmark: _Ref221530307]NOTICES
21. Where any provision of this Deed refers to a Party notifying, or otherwise providing a notice to, the other Parties (the associated notice being a "Notice"), any such Notice shall be:
0. in writing in English; and
0. sent in accordance with the provisions of this paragraph 12.
21. All Notices between the Parties in accordance with this Deed shall be:
1. delivered by hand;
1. sent by first class recorded delivery; or
1. [subject to paragraph 12.3 below, ]sent by email,
to the address or email address (as applicable) set out in paragraph 12.6 below.
21. [bookmark: _Ref221530292][The following Notices shall not be delivered by email (including by way of attachment to an email):
2. any Notice terminating this Deed (or any part of this Deed )]; and/or
2. any Notice under paragraph 15 [([DISPUTES]); and/or
2. [insert any other exclusions for delivery by email]].
21. [bookmark: _Ref221530320][Subject to paragraph 12.3, ]Notices shall be deemed to have been received as follows:
3. if delivered by hand, on the day of delivery if delivered by [17:30] hours on any Business Day and otherwise at [09.30] hours on the next Business Day;
3. if sent by first class recorded delivery, 2 Business Days after delivery into the custody of the postal authorities; and/or
3. if sent by email, at the time and date of transmission if received at or before [17:30] hours on any Business Day and otherwise at [09.30] hours on the next Business Day.
21. In proving service of Notices sent under this Deed: 
4. if delivered by hand, it shall be sufficient to prove that hand delivery was made (which may be done by producing a delivery receipt evidencing delivery of the Notice to the relevant address);
4. if sent by first class recorded delivery, it shall be sufficient to produce a postal receipt issued by the relevant postal service in relation to such Notice (provided that the envelope containing such Notice was properly addressed and delivered into the custody of the postal authorities as a prepaid recorded delivery); and/or
4. if sent by email, it shall be sufficient to produce a saved sent copy of the e-mail.
21. [bookmark: _Ref221530278]The details of the Parties for the purpose of Notices relating to this Deed  are as follows: 
	CONSULTANT 

	For the attention of:
	[INSERT POSITION]

	Address:
	[INSERT ADDRESS]

	Email:
	[INSERT EMAIL ADDRESS]

	BENEFICIARY 

	For the attention of:
	[INSERT POSITION]

	Address:
	[INSERT ADDRESS]

	Email:
	[INSERT EMAIL ADDRESS]

	CONTRACTOR

	For the attention of:
	[INSERT POSITION]

	Address:
	[INSERT ADDRESS]

	Email:
	[INSERT EMAIL ADDRESS]



21. Each Party may alter the above details which relate to it and shall promptly notify the other Parties of any such change by a Notice in accordance with this paragraph 12. The change will take effect 7 days after the day on which the Notice of the change is deemed to be delivered in accordance with paragraph 12.4.
1. THIRD PARTY RIGHTS 
22. Except as expressly provided elsewhere in this Deed a person who is not a Party to this Deed shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Deed. 
1. GOVERNING LAW AND JURISDICTION
23. English law
This Deed and any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with it or its subject matter or formation shall be governed by and construed in accordance with the law of England and Wales.
23. English courts
Each Party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with this Deed or its subject matter or formation.
1. [bookmark: _Ref221535628]DISPUTES
24. If any dispute or difference arises under this agreement either Party to this agreement may refer such dispute or difference to adjudication in accordance with the Adjudication Rules of the Technology and Construction Solicitors Association ("Rules") in force at the date when the adjudication notice is sent.
24. If the dispute or difference to be referred to adjudication under this paragraph 15 includes or raises issues which are substantially the same as or are connected with or touch upon issues included or raised in a related adjudication between the Beneficiary and a third Party, the Parties hereby agree that, upon notice of election by the Beneficiary, the adjudicator for the purpose of rule 6 of the Rules shall be the adjudicator already appointed to determine the related adjudication.
1. COUNTERPARTS AND EXECUTION
25. This Deed may be entered into by the Parties in any number of counterparts. Each counterpart shall, when executed and delivered, be regarded as an original, and all the counterparts shall together constitute one and the same instrument. 
25. [bookmark: _Hlk221197324]No counterpart shall be effective until each Party has delivered a duly executed counterpart to the other Parties.
This agreement has been executed as a DEED by or on behalf of the Parties and has, on the date written on the cover page of this agreement, been delivered as a Deed.


[Insert appropriate execution blocks]







DATED				20[*]






(1) [NAME OF CONSULTANT]
- and -
(2) [NAME OF BENEFICIARY]


CONSULTANT'S DEED OF
WARRANTY TO LANDLORD/
PURCHASER / TENANT
relating to
a development (design & build procurement) at [INSERT]






THIS DEED is made the            	day of      				202[*]
BETWEEN 
(1)	[[CONSULTANT ENTITY] (company number [INSERT]) whose registered office is at [ADDRESS]] ("Consultant"); and
(2)	[BENEFICIARY ENTITY] (company number [INSERT]) whose registered office is at [ADDRESS] ("Beneficiary" which term includes its legal successors and permitted assignees).
together, the "Parties", each a "Party".
RECITALS
A	The Client intends to develop the Site by procuring the Development.
B	By the EPC Contract the Contractor has agreed with the Client to [carry out and complete the design and construction of][complete the design of and carry out and complete the construction of] the Works upon the terms and conditions of the EPC Contract.
C	By the Appointment the Consultant has been appointed to provide [SPECIFY THE TYPE OF SERVICES BEING PERFORMED] services in connection with the Development.
D	By an agreement in writing made or intended to be made between the Beneficiary and the Client, the Beneficiary has agreed to [purchase] [take a lease of] [part of] the Development.
E	It is a term of the Appointment or has otherwise been agreed that the Consultant enters into this Deed with the Beneficiary in relation to the Services.
F	By this Deed and in consideration of the sum of £[●] paid by the Beneficiary (receipt of which the Consultant hereby acknowledges) the Consultant agrees to enter into the obligations set out in this Deed.
IT IS AGREED as follows:
1. DEFINITIONS AND INTERPRETATION
26. The definitions and rules of interpretation in this paragraph apply in this Deed.
"Appointment" means the agreement dated [DATE] made between the Client and the Consultant;
[bookmark: a359399]"Building Regulations" means the Building Regulations 2010 (SI 2010/2214).
[bookmark: a392553]"Building Safety Laws" means
the Building Safety Act 2022;
the Defective Premises Act 1972;
the Building Act 1984;
the Building Regulations;
any statutory instrument, regulation, rule, order, code of practice or guideline made under the Building Safety Act 2022, the Defective Premises Act 1972, the Building Act 1984 and the Building Regulations having the force of law that affects the Project; and
any building safety laws and regulations that affect the Project or performance of any obligations under this agreement,
together with any guidance issued and/or updated from time to time by a government department, the Building Safety Regulator or the Health and Safety Executive in connection with the legislation referred to in paragraphs (a) to (f) above.
[bookmark: _Hlk221529354]"Business Day" means any day other than a Saturday, Sunday or public holiday in England when banks in London are open for non-automated business;
"Client" means [INSERT NAME] (company number [INSERT]) whose registered office is situated at [INSERT] (which term includes its legal successors and permitted assignees);
"CDM Regulations" means the Construction (Design and Management) Regulations 2015 and any modification or replacement of the same;
"Contractor" means [INSERT NAME];
"Development" means the development of the Site by the construction of [SPECIFY] premises [together with [SPECIFY - road access / car parking / external works]] which includes but is not limited to the Works;
"Documents" means all drawings, CAD materials, plans, designs, diagrams, details, specifications, technical data, bills of quantities, reports and other design information which have been or are hereafter written, prepared or provided by or on behalf of the Consultant for any purpose whatsoever in connection with the Development;
"EPC Contract" means the EPC contract dated [DATE] made between the Client and the Contractor;
"Intellectual Property Rights" means copyrights, moral rights, related rights, patents, trademarks, trade names, service marks, design rights, database rights, semiconductor topography rights and any undisclosed or confidential information such as know how, trade secrets or inventions (whether patentable or not); 
"Limitation Period" means the period of 12 years from the date of Completion of the Works, as established pursuant to and for the purposes of the EPC Contract (or, if sooner, 12 years after termination of the employment of the Contractor under the EPC Contract);
"Services" means the services to be performed by the Consultant, in relation to the Development, in accordance with the terms of the Appointment; 
"Site" means [ADDRESS]; and
"Statutory Requirements" means any statute, statutory instrument, regulation, rule or order made under any statute or directive having the force of law including the Building Safety Laws that affects the Project or performance of any obligations under this agreement and any regulation or bye law of any local authority or statutory undertaker which has any jurisdiction with regard to the Development;
"Works" means the works and services to be undertaken by the Contractor under the EPC Contract;
26. Paragraph headings shall not affect the interpretation of this Deed.
26. References to paragraphs are to the paragraphs of this Deed.
26. A reference to "this Deed" or to any "other deed or document" is a reference to this Deed or such other deed or document, in each case as varied from time to time.
26. Unless the context otherwise requires, words in the singular shall include the plural and in the plural shall include the singular.
26. Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.
26. A "person" includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).
26. A reference to a "Party" means a Party to this Deed and includes a reference to the estate, legal personal representative, successor, or permitted assigns of that Party.
26. A reference to a "company" shall include any company, corporation or other body corporate, wherever and however incorporated or established and includes any limited liability partnership under the law of England and Wales.
26. A reference to a "holding company" or a "subsidiary" means a holding company or a subsidiary (as the case may be) as defined in section 1159 of the CA 2006 and for the purposes only of the membership requirement contained in sections 1159(1)(b) and (c), a company shall be treated as a member of another company even if its shares in that other company are registered in the name of:
9. another person (or its nominee), by way of security or in connection with the taking of security; or
9. its nominee.
26. Unless expressly provided otherwise in this Deed, a reference to "writing" or "written" includes email.
26. Any words following the terms including, include, in particular, for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.
26. References to a document in "agreed form" are to that document in the form agreed by the Parties and initialled by them or on their behalf for identification.
26. A reference to any legislation or legislative provision is a reference to it as amended, extended or re-enacted from time to time, provided that, as between the Parties, no such amendment, extension or re-enactment made after the date of this Deed shall apply for the purposes of this Deed to the extent that it would impose any new or extended obligation, liability or restriction on, or otherwise adversely affect the rights of, any Party.
26. A reference to any legislation or legislative provision shall include all subordinate legislation made from time to time under that legislation or legislative provision.
26. Any reference to an English legal term for any action, remedy, method of judicial proceeding, legal document, legal status, court, official or any legal concept or thing shall, in respect of any jurisdiction other than England, be deemed to include a reference to that which most nearly approximates to the English legal term in that jurisdiction.
26. Any obligation on a Party not to do something includes an obligation not to allow that thing to be done.
26. References to liability under, pursuant to or arising out of (or any analogous expression) any agreement, contract, deed or other instrument shall include a reference to any future or contingent liability under, pursuant to or arising out of (or any analogous expression) that agreement, contract, deed or other instrument.
1. STANDARD OF CARE
27. [bookmark: _Ref72148684]The Consultant warrants and undertakes to the Beneficiary that:
0. it has carried out and will carry out its duties and obligations under the Appointment subject to and in accordance with the terms of the Appointment; and
0. in addition to and without derogation from paragraph 2.1: 
1. in the performance of the Services has exercised and will continue to exercise all the reasonable skill, care and diligence to be expected of a properly and appropriately qualified and competent [INSERT CONSULTANT TYPE e.g. architect] experienced in providing services in connection with works of a similar  size, scope and complexity as the Development unless any of the Statutory Requirements impose a higher standard in which case that higher standard will apply notwithstanding any provision of this agreement to the contrary; and
1. it shall carry out and fulfil, in all respects, the duties of a designer [and principal designer] under the CDM Regulations and the duties of a designer [and principal designer] under Part 2A of the Building Regulations, including any obligations relating to [those duties OR the Building Safety Laws] set out in the  Appointment;
1. it owes a duty of care to the Beneficiary in carrying out its duties and obligations under the Appointment; and
0. [bookmark: a131791]neither it nor any of its officers, employees, agents or sub-consultants has done, or permitted to be done, or will do or permit to be done, anything which:
2. [bookmark: a951621]is in breach, or is likely to have been in breach of any Building Safety Laws; or
2. [bookmark: a952343]will result, or is likely to result, in the Beneficiary being in breach of any Building Safety Laws; and
2. [bookmark: a442075]it shall comply, and shall procure compliance by each of officers, employees, agents and sub-consultants with the Building Safety Laws.
1. MATERIALS
The Consultant further warrants to the Beneficiary that it has not specified or approved for use and will not specify or approve for use in connection with the Works any materials which at the time of specification or use (as the case may be):
0. are known to be deleterious when used in the manner in which they are to be used (either to health and safety or to the durability of the Works); or
0. contravene any relevant standard code of practice issued from time to time by the BSI Group or under a European directive relating to standards or good building practice; or
0. do not accord with the guidelines contained in the edition of the publication Good Practice in Selection of Construction Materials (British Council for Offices (BCO)), current at the date of specification.
1. [bookmark: _Ref72148709]COPYRIGHT LICENCE
29. [bookmark: _Ref224212149]The Consultant hereby grants to the Beneficiary an irrevocable, royalty-free and non-exclusive licence to copy and use the Documents and to reproduce the designs and works contained in them for all purposes relating to or connected with the Development including (but without limitation) the execution, completion, mortgaging, letting, management, sale, advertisement, extension, alteration, maintenance, reinstatement and repair of the same.  The licence will carry the right to grant sub-licences and be freely transferable to third parties.
29. The Consultant will not be liable or responsible for any use of the Documents for any purpose other than that for which the same was originally prepared and provided by the Consultant. 
29. The Intellectual Property Rights in the Documents will remain vested in the Consultant.  Insofar as ownership of any Intellectual Property Right in any Document is vested in any person other than the Consultant including, without limitation, any sub-consultant, the Consultant will procure for the Beneficiary the benefit of such a licence as is referred to in paragraph 4.1 for the purposes referred to in that paragraph. 
29. The Consultant warrants to the Beneficiary that the use, by the Beneficiary, of any of the Documents for any purpose provided for in paragraph 4.1 will not infringe the Intellectual Property Rights of any third party in relation to the Documents and shall indemnify the Beneficiary and its agents from and against all costs, expenses, liabilities, damages, claims, demands, proceedings or legal costs and judgments which the Beneficiary and/or its agents incur or suffer in respect of any claim by any third party of infringement of its intellectual property rights.
29. The Consultant will, if so requested at any time, execute such documents and perform such acts as may be required fully and effectively to assure to the Beneficiary or any third party the rights referred to in this paragraph 4.  
29. The Consultant will provide to the Beneficiary a copy of any of the Documents as soon as reasonably practicable after receipt by the Consultant of a written request from the Beneficiary to do so.  The Beneficiary agrees to pay the reasonable copying charges of the Consultant for provision of the same to the Beneficiary. 
29. The Consultant waives any rights it may have under Chapter IV (Moral Rights) Part 1 of the Copyright, Designs and Patents Act 1988 in relation to the Documents and consents to any act or omission of the Beneficiary which would, without such waiver, constitute a breach or infringement of such moral rights.
1. [bookmark: _Ref72148716]PROFESSIONAL INDEMNITY INSURANCE
30. [bookmark: _Ref72148693]The Consultant warrants that:
0. it has maintained and will maintain, during the performance of the Services and until 15 years after the date of the Notice of Making Good defined under the EPC Contract, professional indemnity insurance with an insurer authorised to carry out insurance business in the United Kingdom for an amount not less than [INSERT] million pounds (£[●]), for each and every claim or series of claims arising from any one event, in respect of any negligence on the part of the Consultant in the performance of its design obligations under the Appointment, so long as such insurance is available at commercially reasonable rates and on commercially reasonable terms; and
0. cover under the professional indemnity insurance is extended to include the Consultant's liabilities under this Deed.
30. For the purposes of this paragraph 5, insurance that is subject to any increased or additional premium because of the Consultant's claims record or other acts, omissions or circumstances particular to the Consultant will be deemed to be insurance available at commercially reasonable rates.
30. As and when required by the Beneficiary, the Consultant will produce for inspection documentary evidence that such insurance is being properly maintained.
30. If the Consultant is unable to obtain professional indemnity insurance at reasonably commercial rates and on reasonably commercial terms, or if its insurance policy becomes void or unenforceable, it will promptly give notice of this to the Beneficiary.
1. [bookmark: _Ref219469688][bookmark: _Toc219725244]ASSIGNMENT AND OTHER DEALINGS
31. No Party shall assign, transfer, mortgage, charge, sub-contract, delegate, declare a trust over or deal in any other manner with any or all its rights, interests, or obligations under this Deed (or any other document referred to in it) without the prior written consent of the other Parties.
1. LIABILITY OF THE CONSULTANT
32. Unless the contrary is stated, no provision of this Deed is intended to exclude any obligation or liability which would otherwise be implied whether by statute, the law of contract, tort, equity or otherwise.
32. The responsibility of the Consultant under this Deed is not to be reduced or in any way released or limited by any enquiry or inspection by or on behalf of any person notwithstanding that such enquiry or inspection may give rise to a claim by the Beneficiary against a third party.
32. The rights and benefits conferred upon the Beneficiary by this Deed are in addition to any other rights and remedies that the Beneficiary may have against the Consultant including (without prejudice to the generality of the foregoing) any remedies in negligence.
1. EXPIRY OF DEED
33. Subject to paragraph 8.2, the Beneficiary will be entitled to commence legal proceedings against the Consultant at any time up to the expiry of the Limitation Period.  For the avoidance of doubt, the Parties agree that any provision of the Limitation Act 1980 to the contrary will not apply to this Deed.
33. [bookmark: a813769]Notwithstanding any other provision of this Deed, any action under this Deed relating to a breach or alleged breach of the Consultant's obligations to perform the Services in accordance with paragraph 2.1(c) may be brought at any time before the expiration of 15 years from the date of Notice of Making Good as defined in the EPC Contract.
1. [bookmark: _Ref221529917]NOTICES
34. Where any provision of this Deed refers to a Party notifying, or otherwise providing a notice to, the other Party (the associated notice being a "Notice"), any such Notice shall be:
0. in writing in English; and
0. sent in accordance with the provisions of this paragraph 9.
34. All Notices between the Parties in accordance with this Deed shall be:
1. delivered by hand;
1. sent by first class recorded delivery; or
1. [subject to paragraph 9.3 below, ]sent by email,
to the address or email address (as applicable) set out in paragraph 9.6 below.
34. [bookmark: _Ref221529968][The following Notices shall not be delivered by email (including by way of attachment to an email):
2. any Notice terminating this Deed (or any part of this Deed )]; and/or
2. any Notice under paragraph 12 [([DISPUTES]); and/or
2. [insert any other exclusions for delivery by email]].
34. [bookmark: _Ref221530161][Subject to paragraph 9.3, ]Notices shall be deemed to have been received as follows:
3. if delivered by hand, on the day of delivery if delivered by [17:30] hours on any Business Day and otherwise at [09.30] hours on the next Business Day;
3. if sent by first class recorded delivery, 2 Business Days after delivery into the custody of the postal authorities; and/or
3. if sent by email, at the time and date of transmission if received at or before [17:30] hours on any Business Day and otherwise at [09.30] hours on the next Business Day.
34. In proving service of Notices sent under this Deed: 
4. if delivered by hand, it shall be sufficient to prove that hand delivery was made (which may be done by producing a delivery receipt evidencing delivery of the Notice to the relevant address);
4. if sent by first class recorded delivery, it shall be sufficient to produce a postal receipt issued by the relevant postal service in relation to such Notice (provided that the envelope containing such Notice was properly addressed and delivered into the custody of the postal authorities as a prepaid recorded delivery); and/or
4. if sent by email, it shall be sufficient to produce a saved sent copy of the e-mail.
34. [bookmark: _Ref221530002]The details of the Parties for the purpose of Notices relating to this Deed are as follows: 
	CONSULTANT 

	For the attention of:
	[INSERT POSITION]

	Address:
	[INSERT ADDRESS]

	Email:
	[INSERT EMAIL ADDRESS]

	BENEFICIARY 

	For the attention of:
	[INSERT POSITION]

	Address:
	[INSERT ADDRESS]

	Email:
	[INSERT EMAIL ADDRESS]



34. Each Party may alter the above details which relate to it and shall promptly notify the other Party of any such change by a Notice in accordance with this paragraph 9. The change will take effect 7 days after the day on which the Notice of the change is deemed to be delivered in accordance with paragraph 9.4.
1. THIRD PARTY RIGHTS
Except as expressly provided elsewhere in this Deed a person who is not a Party to this Deed shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Deed. 
1. GOVERNING LAW AND JURISDICTION
36. English law
This Deed and any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with it or its subject matter or formation shall be governed by and construed in accordance with the law of England and Wales.
36. English courts
Each Party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with this Deed or its subject matter or formation.
1. [bookmark: _Ref221535660]DISPUTES
37. If any dispute or difference arises under this agreement either Party to this agreement may refer such dispute or difference to adjudication in accordance with the Adjudication Rules of the Technology and Construction Solicitors Association ("Rules") in force at the date when the adjudication notice is sent.
37. If the dispute or difference to be referred to adjudication under this paragraph 12 includes or raises issues which are substantially the same as or are connected with or touch upon issues included or raised in a related adjudication between the Beneficiary and a third party, the Parties hereby agree that, upon notice of election by the Beneficiary, the adjudicator for the purpose of rule 6 of the Rules shall be the adjudicator already appointed to determine the related adjudication.
1. COUNTERPARTS AND EXECUTION
38. This Deed may be entered into by the Parties in any number of counterparts. Each counterpart shall, when executed and delivered, be regarded as an original, and all the counterparts shall together constitute one and the same instrument. 
38. No counterpart shall be effective until each Party has delivered a duly executed counterpart to the other Party.
This agreement has been executed as a DEED by or on behalf of the Parties and has, on the date written on the cover page of this agreement, been delivered as a Deed.
[Insert appropriate execution blocks]



[Insert appropriate execution blocks]


	
	
	

	
	
	

	
	
	



	
	
	

	
	
	






image1.png
Bird & Bird




