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[bookmark: _Toc225452243]Introduction
This guidance accompanies the template Service Contract (the Template or Agreement) for use by a Community Energy Group (CEG) that wishes to appoint a professional consultant (such as an architect) in connection with the design and construction of a shared ownership project. The Template is drafted on the assumption that the Client is a JVCO (in which the CEG has shares) which owns and operates the Project.  The Template can be adapted for use where the CEG itself is the Client (e.g. as part of a split site arrangement).
The Agreement is a deed made between the Client (being the employer entity, which may be the CEG or the JVCO depending on the shared ownership model adopted) and the Consultant (the professional services provider being appointed).
The Client intends to develop or otherwise carry out works at the Site by the design and execution of construction works (being the Project), and the Client intends to appoint the Consultant to act as its architect (or other professional) to perform the Services on the terms and conditions set out in the Agreement.
The Template covers the full lifecycle of a professional appointment, from the Consultant's initial obligations and standard of care through to fee payment, intellectual property rights, insurance, suspension and termination, and post-completion liability. The Agreement also includes a suite of Schedules covering the Project Details, Fee arrangements, the scope of Services, the Client's Brief, the Project Cost Plan, the Project Programme, and deeds of warranty for third party beneficiaries (including funders, landlords, purchasers, and tenants).

NOTE FOR USERS OF THIS GUIDANCE DOCUMENT
This guidance document has been developed for use by Community Energy SO projects only. It is intended to provide a useful starting point for your Community Energy SO project. It does not promote the use of any particular shared ownership model. You will need to review and develop it in conjunction with your legal, financial, technical and procurement advisors to reflect your requirements and the circumstances of your project. Although we have taken care in the production of this guidance document, it is guidance only and is not a substitute for independent legal advice on your specific project. No warranty, express or implied, is given as to its accuracy nor does Bird & Bird LLP accept any liability for any error or omission. You must take your own independent legal advice in relation to the development of appropriate documents for your project.

[bookmark: _Toc225452244]Use of Template and this Guidance
Capitalised terms not defined in this guidance have the meaning given to them in clause 1 (Definitions and Interpretation) of the Template. See the Glossary at the end of this section for key terms and abbreviations.
The Template has been prepared on the basis that certain details will need to be inserted on a project-specific basis. Points requiring attention are marked with square brackets [ ].
The key assumptions in this Template are that:
i. the Client entity is a JVCO (of which the CEG is a shareholder); and
ii. the Consultant is being appointed as architect in relation to the design and construction of the Project.
If either of these assumptions does not apply to your project (e.g. the Consultant is a structural engineer, not an architect), please take legal advice to identify the necessary amendments to the Template: the risk allocation and key definitions may need to be revisited in particular. 

In the clause-by-clause commentary below, sections marked "OPTIONAL" relate to provisions that can be deleted entirely if not relevant to your project. Sections marked "COMMONLY NEGOTIATED" are areas where the counterparty is likely to seek amendments, and you should discuss these with your legal adviser before agreeing terms.
Key optional or variable elements include:
· Building Regulations Dutyholder Roles: The Consultant may or may not act as Building Regulations Principal Designer. Whether this role is assumed by the Consultant is optional and should be confirmed at the outset.
· Fee Structure: The Fee is structured as a lump sum payable in instalments. The breakdown and instalment dates should be completed in Schedule 2.

[bookmark: _Toc225452245]Glossary of Key Terms and Abbreviations

	Term
	Definition

	Community Energy Group (CEG)
	The community energy group party to the Project as Client (either directly or via a JVCO).

	Client
	The employer entity.

	Consultant
	The professional services provider appointed by the Client under the Agreement.

	Funder
	Any person providing or which has agreed to provide interim or long-term finance or refinance in connection with the Project.

	JVCO
	A joint venture company through which a CEG and a developer own and operate the Project. Where this structure is used, the JVCO (rather than the CEG directly) will typically be the Client under the Service Contract.





[bookmark: _Toc225452246]Clause-by-clause commentary
Parties and Recitals 
Purpose: The Recitals are an introductory section that provide context, recording the Client's intention to develop or otherwise carry out works at the Site by the design and execution of construction works, and the Client's intention to appoint the Consultant to perform the Services.
Action Required:
Insert the Parties’ details (including, where applicable, full legal name, legal form, registration number, and registered office address for each party).
Confirm whether the employer entity is the CEG or the JVCO depending on the shared ownership model adopted for the Project. 
Confirm the type of Consultant being appointed (e.g. architect, structural engineer) and update all references in the Agreement accordingly. 
[bookmark: _Ref224198130]Clause 1: Definitions and Interpretation
Purpose: This clause establishes clear, consistent meanings for key terms used throughout the Agreement and sets out rules of interpretation. All defined terms are capitalised (e.g. "Practical Completion").
Action Required:
Review all definitions and insert relevant information where there are [ ]. 
Review all definitions to ensure they are appropriate for the Agreement.
Guidance for CEG: The definitions clause contains some key commercial information. In particular:
The distinction between the "Services" (the core scope in Schedule 3) and "Additional Services" is important. Additional Services should be separately authorised in writing by the Client and agreed between the Parties before the Consultant is entitled to any additional fee (in accordance with clause 2.5).  
Completion is a key milestone under the Agreement as several obligations (including the insurance period and liability period) run from this date. You should make sure that the definition of "Completion" is consistent with the definition used in the relevant building Contract.
Clause 2: Appointment of Consultant and Consultant's Authority 
Purpose: This clause creates the Consultant’s binding legal appointment, sets the scope of services and the mechanism for controlling costs, and protects the Client from liability arising from its approvals. It also ensures any services provided before the start date are included within the Agreement, places clear limits on the Consultant’s authority to act, and establishes a practical governance structure between the Client, the Project Manager and the Consultant.
Guidance for CEG: Key points to bear in mind: 
This Agreement replaces all earlier discussions or agreements about the Services, whether spoken or written;
The Client can tell the Consultant at any time to stop carrying out part of the Services. If this happens, the Fee to be paid is to be reduced by a fair and reasonable amount. This gives you flexibility as the Project changes;
The Client can also request Additional Services, but these must be agreed and approved in writing before the Consultant starts them. This ensures any changes in scope are clearly recorded and avoids disagreements about extra fees; and 
If the Consultant notices a conflict between instructions from the Project Manager and the Client, it must tell the Client and the Project Manager immediately. The Parties will then agree on how to proceed.
Clause 3: Consultant's Obligations COMMONLY NEGOTIATED
Purpose: This clause sets out the Consultant’s core obligations and warranties, including to carry out the Services in a way that does not place the Client in breach of any third‑party agreement (including any Forward Funding Agreement. The clause simultaneously establishes the standard against which the Consultant's performance will be judged, imposes a series of specific legal and regulatory compliance obligations, and creates a number of express warranties on which the Client can rely and, where necessary, enforce.
Action Required:
Consider whether to include "promptly" in clause 3.3 (see guidance notes below).
Confirm the schedule for collateral warranties (clause 3.11) and identify all likely beneficiaries (Funders, Purchasers, Landlords and Tenants) at the outset.
Review the Prohibited Materials warranty (clause 3.12) and ensure it aligns with the specification requirements for the Project.
Guidance for CEG: The standard of care in clause 3.1 is negligence-based - the Consultant is required to exercise the skill, care and diligence of a "properly and appropriately qualified and competent [architect] experienced in providing services in connection with works of a similar size, nature, scope and complexity". This is the market standard for professional appointments and does not amount to a fitness for purpose obligation (which is more onerous). The distinction matters: if the design turns out to be unfit for purpose but the Consultant exercised such reasonable skill and care in producing it, the Consultant will not be in breach.
The option to include the obligation to act "promptly" is about ensuring the Consultant acts in a timely manner, rather than simply when it is convenient for them. This helps make sure that safety compliance isn’t jeopardised, delays are avoided, and the Client has clear contractual protection.
There is a warranty in relation to the Building Safety Laws in clause 3.8. The Consultant warrants that neither it nor any of its officers, employees, agents or sub-consultants has done, or will do, anything that is in breach of, or likely to result in a breach of, any Building Safety Laws. This is a continuing obligation throughout the duration of the appointment.
Clause 4: Consultant's Personnel COMMONLY NEGOTIATED 
Purpose: This clause requires the Consultant to appoint named key personnel to direct and control performance of the Services and to use those key persons (as named in Schedule 1) throughout the engagement. It sets out the process for removing and replacing key personnel.
Guidance for CEG: This clause is commonly negotiated if a key person is strategically important to the Project. 
The Consultant cannot generally remove or replace a key person without the Client's prior approval, which must not be unreasonably withheld or delayed (although it will not stop staff leaving the company or being removed due to e.g. illness). The Client also has the right to request the removal of any person engaged in the performance of the Services if their performance or conduct is or has been unsatisfactory. This gives you important control over the quality and continuity of service delivery.
Clause 5: Building Regulations Dutyholder Obligations 
Purpose: This clause requires the Consultant to comply with all obligations imposed on it in its role as a designer and if relevant, as Building Regulations Principal Designer for the Project (or in another dutyholder capacity). The Consultant warrants that it is and will remain competent to fulfil the relevant duties set out for the duration of the Agreement.
Action Required:
Confirm whether the Consultant is acting as Building Regulations Principal Designer and update the drafting in clause 5.1 accordingly. If the Consultant is not to perform this role, clause 5.1 should be deleted.
Confirm which Building Regulations role (Designer, and/or Building Regulations Principal Designer) applies and complete the drafting in clauses 5.2 and 5.3 accordingly. Delete inapplicable roles from the square brackets.
Guidance for CEG: The appointment of a Building Regulations Principal Designer is a legal requirement under the Building Regulations for most construction projects. The Consultant must be competent to fulfil the relevant duties and must warrant that its officers, employees, agents and sub-consultants are also competent. 
Clause 6: Client's Obligations
Purpose: This clause requires the Client to provide the Consultant with any relevant information it reasonably requests and to use reasonable efforts to ensure other consultants and Contractors engaged by the Client in relation to the Project do the same. The Client is also required to meet its duties under the CDM Regulations. 
Guidance for CEG: Whilst the Client's obligations in this clause are relatively limited compared to those of the Consultant, the obligation to provide timely and adequate information is critical to enabling the Consultant to perform the Services on programme and within budget. Delays or inadequacies in information provided by the Client may give rise to programme adjustments and, potentially, to claims by the Consultant for Additional Services fees.
Clause 7: Remuneration COMMONLY NEGOTIATED AND HIGH PRIORITY
Purpose: This clause provides for the payment of the Fee to the Consultant for the Services. 
Action Required:
Insert the total lump sum Fee (exclusive of VAT). 
Guidance for CEG: The Fee and any additional sums agreed in respect of Additional Services are to be paid as provided in Schedule 2, including the relevant instalment dates and corresponding payment amounts. See further guidance in relation to Schedule 2 below.
Clause 8: Insurance COMMONLY NEGOTIATED AND HIGH PRIORITY
Purpose: This clause sets out the Consultant's obligations in respect of maintaining professional indemnity insurance throughout the duration of the Agreement and for a period of 12 or 15 years following Completion. This protects the Client against the financial risks associated with the Consultant's performance of the Services. The Consultant bears the insurance burden as the party responsible for the design and professional services on the Project.
Action Required:
Insert the required minimum level of professional indemnity insurance cover in clause 8.1.1.
Confirm that the insurance period (until 12 or 15 years after the date of Practical Completion) is appropriate for the Project. The period of time to bring a claim under a construction project is generally 12 years, however, the Building Safety Act extends this to 15 years for certain related claims. As a result, you may want the consultant to maintain insurance for 15 years so that it corresponds to the limitation period. 
Guidance for CEG: The insurance limit should be set having regard to the potential liability exposure under the Agreement and the nature and scale of the Project. Take advice from your insurance broker before agreeing the minimum level with the Consultant.
Clause 9: Copyright and Confidentiality COMMONLY NEGOTIATED
Purpose: This clause governs two related but distinct matters: the Client's right to use the Consultant's designs and documents in connection with the Project (the copyright licence); and the Consultant's obligation to keep all information relating to the Project, the Client and other interested parties confidential. Both elements are of significant commercial importance to the CEG, particularly in the context of a shared ownership project where the Project location, financing arrangements and ownership structure may be commercially sensitive.
Guidance for CEG: Although copyright in documents specified remains with the Consultant, the Client receives an irrevocable, royalty-free and non-exclusive licence to use them for all project purposes - including construction, sale, mortgaging, maintenance and repair. This licence survives termination, meaning the Client can continue to use the designs even if the Consultant's appointment comes to an end. It is also transferable and can be sub-licensed to third parties. This licence and the terms of this licence are a key part of the appointment and whilst consultants often attempt to negotiate these, or make them subject to payment, we do not suggest that you accept any limitations on these key copyright terms.  The copyright licence also contains a warranty from the Consultant that it has not breached any third party copyright and that the use  of the licence will not result in you breaching third party copyright either. This is included as a warranty a) because the Consultant is the party in control of preparing the design and b) so that if the Consultant has breached this warranty then there is a contractual right for you to claim for damages. The clause also includes an indemnity for the associated losses should a third party make a claim against you for breaching their copyright. Indemnities are often negotiated- this is included here as well as the warranty because the indemnified party can recover losses that are outside the contemplation of the parties at the time the contract was entered into, i.e. the losses do not have to be reasonably foreseeable to be recoverable. Losses in relation to breach of copyright can be far reaching. The Consultant can control this as they are the party that will prepare the design.
The confidentiality obligations are broad, survive termination without limit in time, and expressly include the location of the Site. The Client can seek injunctive relief to prevent any threatened breach of the confidentiality obligations - an important practical remedy where urgent action is needed.
Clause 10: Assignment and Other Dealings
[bookmark: _Hlk225434769][bookmark: _Hlk225435510]Purpose: This clause restricts the Contractor’s ability to transfer the Agreement without consent. The Consultant may not assign, charge or transfer any of its rights under the Agreement without the Client's prior written consent. We have included two options for assignment by the Client a) The Client may assign, transfer or charge all or any of its rights to any person without the Consultant's consent (clause 10.2), or b) The Client may assign, transfer or charge all or any of its rights to any person without the Consultant's consent subject to a cap of no more than two such assignments (although assignments to group companies, subsidiaries, associated companies or by way of security to a funder (or by way of re-assignment on redemption) do not count towards that cap) (clause s10.3 and 10.4). The Consultant may not sub-contract any of its obligations without the Client's prior written consent, both as to the principle of sub-contracting and the identity of the proposed sub-contractor, and it remains fully responsible for the performance of any sub-contracted obligations regardless of the care it exercises in selecting the sub-contractor.
Action Required:
[bookmark: _Hlk225434380]Decide whether you require the right to assign without limitation in which case you keep clause 10.2 and delete clauses 10.3 and 10.4. If you are accepting a limit on assignment, you should delete clause 10.2 and keep clauses 10.3 and 10.4 (which will become clauses 10.2 and 10.3].
Confirm the number of permitted Client assignments (the Template suggests two) and update if required. Carve outs to and from a funder and to a group company should be carved out. 
Guidance for CEG: The asymmetry in this clause is intentional and commercially significant - the Client retains broad freedom to deal with its interest in the Agreement (including transferring it to a funder or a group company) whilst the Consultant's ability to transfer its obligations is tightly controlled. The carve-out for assignments by way of security to a funder is particularly important in a project finance context, as it ensures the Client can grant a funder security over the Agreement without needing the Consultant's consent each time. The Consultant is required to warrant that any assignee of the Client's rights will not be prevented from recovering losses arising from the Consultant's breach because they are an assignee. This wording is included to prevent a ‘no loss’ argument, whereby parties have historically tried to argue that they should not be liable to an assignee for the losses the assignee experienced because the original contracting entity has since left the project and not suffered any losses.
Clause 11: Rights of Third Parties COMMONLY NEGOTIATED
[bookmark: _Hlk225160208]Purpose: This clause excludes third party enforcement rights under the Contracts (Rights of Third Parties) Act 1999 entirely, 	with the option of including one express exception: the Original Client and any associated person or associate within the meaning of the Building Safety Act 2022 who may enforce the provisions of Schedule 5 (Schedule of Third Party Rights to be Provided by a Professional Consultant) directly against the Consultant.
Action Required:
Decide if you want to include third party rights for the Original Client and any of their associated persons. 
If you do not want to include it, delete clause 11.1 and the wording in square brackets at the start of clause 11.2. You will also need to delete the Schedule of Third Pary Rights at Schedule 5 and insert ‘Not Used’.
[bookmark: _Hlk225163298]If you want to include it, please remove the square brackets. 
Guidance for CEG: The Building Safety Act 2022 has extended the period in which parties can bring a claim from 12 to 15 years in relation to certain obligations. In a scenario in which the Original Client has sold the site, the Building Safety Regulator may still be able to pursue the Original Client (and may pierce the corporate veil and pursue a group company of the Original Client if the Original Client is unable to pay), which is why some clients like to include an automatic set of Thid Party Rights which are given to the Original Client (or their associated persons for the purposes of the Building Safety Act 2022) and allow them the ability to make a claim against the consultant. This legislation is quite new still and there is not a standard market position here yet but what we have provided is not unusual in the market. 
Clause 12: Time for Performance COMMONLY NEGOTIATED
Purpose: This clause requires the Consultant to proceed with the Services regularly, diligently and in accordance with the Project Programme. It also addresses what happens if the Consultant is delayed and the Client's rights where the Consultant fails to comply with the Programme.
Guidance for CEG:
Overall, the primary risk of delay is on the Consultant: 
The consequences of non-compliance with the Programme are deliberately onerous for the Consultant. Where the Consultant falls behind, it must use its best endeavours - including deploying additional personnel and resources, and accelerating performance entirely at its own cost - to recover the position; 
Programme adjustments are at the Client's discretion, not the Consultant's. Even where a delay arises from a cause beyond the Consultant's control, the Client merely "may" adjust the Programme - there is no automatic entitlement. This gives you meaningful leverage to hold the Consultant to its original programme where the circumstances do not clearly warrant an extension; and 
The fee adjustment mechanism in clause 12.6 is a practically important provision. Where the Consultant is delayed for reasons beyond its control, the Client can push back the milestone dates on which the Consultant is entitled to invoice for its fee. This prevents the Consultant from claiming instalments of its fee in advance of the work to which those instalments relate actually being carried out.
Clauses 13-15: Suspension and Termination of Consultant's Engagement and Consequences
Purpose: These clauses govern the circumstances in which either party may suspend or terminate the Consultant's engagement before completion of the Services, including both for convenience and for cause, and set out the financial and practical consequences that follow. The Client bears the broader termination rights, including a general convenience right and a series of immediate termination triggers; the Consultant's termination right is limited to circumstances of Client default, which in practical terms will generally be linked to failure to pay.
Action Required:
Complete the bracketed text in clause 13.4.4 to confirm the Consultant's appointment type under the Building Regulations.
Guidance for CEG: The termination rights differ between the parties: 
Client-initiated termination: The Client's convenience termination right (clause 13.1) is a broad and important commercial protection, but it is not cost-free - the Client remains liable to pay the Consultant a fair value of work done to the termination date. Before exercising this right, ensure you understand the financial consequences and that the payment process under clause 15 is properly managed.
Consultant-initiated termination: The Consultant has no convenience termination right. However, persistent non-payment or any other material Client breach may entitle the Consultant to terminate. Ensure all payment obligations under Schedule 2 are met on time, and seek legal advice immediately upon receipt of any notice under clause 14.2 as there is only a 28-day cure period.
Consequences: The amount payable upon termination or suspension is full and final settlement of the Client's fee obligations - the Consultant cannot claim loss of profit or consequential losses. However, pre-termination claims (including professional negligence claims) are preserved by both parties and should be identified and secured regardless of the basis on which the appointment ends.
Clause 16: Liability Period
Purpose: This clause establishes the time limits within which claims may be brought under the Agreement, creating a two-tier limitation structure that reflects both the standard contractual position and the extended obligations arising under the Building Safety Laws.
Action Required:
Review and complete or delete (as appropriate) the optional bracketed wording in clause 16.2 concerning the alternative longstop date for Building Safety Laws claims (see guidance below).
Guidance for CEG: The two-tier structure here is commercially significant: the standard 12-year period (running from practical completion of the Works) applies to the generality of claims under the Agreement; the extended 15-year period applies specifically to claims relating to the Consultant's Building Safety Laws obligations under clause 3.8. This reflects the extended liability period for such claims under the Building Safety Act 2022. 
The limitation period in the collateral warranties (Schedule 6) needs to be consistent with clause 16 – any inconsistency between the periods in the main Agreement and those in the warranties could leave gaps in a beneficiary's - ability to bring claims.
Clause 17: Alterations to this Agreement
Purpose: This clause requires that any additions, amendments or variations to the Agreement are valid only if they are in writing and signed by authorised representatives of both the Client and the Consultant. This ensures that changes to the Services, Fee, Programme or other key terms are formally documented, and makes clear that verbal agreements or informal emails do not vary the Agreement.
Clause 18: Independent Enquiry
Purpose: This clause confirms that the Consultant’s duties are not reduced or affected by any independent enquiry carried out by the Client or its advisers. It operates as a protective provision for the Client, as the Consultant remains fully responsible for its work even where the Client appoints a project manager, employer’s agent or other independent reviewer.
Clause 19: Conflicts of Interest, Corruption and Bribery
Purpose:  This clause imposes proactive obligations on the Consultant to identify, disclose and manage any conflicts of interest, and prohibits it from engaging in any conduct that would constitute bribery or corruption in relation to the Agreement or the Project.
Guidance for CEG: The definition of Conflict of Interest is deliberately broad and extends not just to the Consultant itself but to its managers, employees, representatives and any person linked to it by control. This means a conflict arising at any level of the Consultant's organisation - not just at partner or director level - will engage the clause. The Consultant's obligation to identify and disclose conflicts is ongoing throughout the appointment, not just at the point of signing. 
Breach of the anti-bribery and conflict provisions entitles the Client to terminate the engagement immediately and without notice. This is a draconian remedy but one that is consistent with the public interest obligations that apply to the CEG as a community body. You should treat any suspected breach of this clause as a serious matter requiring immediate legal advice.
Clause 20: Data Protection
Purpose: This clause imposes data protection compliance obligations on the Consultant in respect of any personal data it receives in connection with the Agreement, ensuring that the Client's obligations under the applicable data protection legislation are properly reflected in its supply chain.
Clause 21: Notices
Purpose: These provisions establish comprehensive notice requirements, including methods of service (hand delivery, first class recorded delivery, or email), deemed receipt times, and party contact details. Proper notice provisions are critical for enforcing rights (particularly making demands under the guarantee) and avoiding disputes over whether notice was validly given.
Clause 22: Disputes
Purpose: This clause provides that either Party may refer any dispute or difference arising under the Agreement to adjudication, in accordance with the Adjudication Rules of the Technology and Construction Solicitors Association (TecSA Rules) in force at the date of the adjudication notice.
Guidance for CEG: Adjudication is a statutory right under the Housing Grants, Construction and Regeneration Act 1996 for construction contracts. It provides a quick and relatively cost-effective means of resolving disputes. The decision of the adjudicator is binding unless and until revised by a court or by agreement. Ensure that you take legal advice promptly if a dispute appears likely, as the adjudication process involves strict timetables. The TecSA Rules are one set of rules governing adjudication and it is possible to select other sets of rules here. 
Clause 23: Governing Law and Jurisdiction
Purpose: These provisions establish the law of England and Wales as the governing law and confer exclusive jurisdiction on the courts of England and Wales.
Action Required: Confirm that English law and the jurisdiction of the courts of England and Wales are appropriate for the Project. This should be consistent with the governing law provisions in the other Project contracts.
Caps, exclusions or limitations on liability
Purpose: to limit the Consultant’s liability to you and /or any beneficiaries under the collateral warranties/ third party rights. We have not included any limits on liability here as it is not an ideal starting point but it is not unusual for Consultants to look to limit their overall exposure. Any limitations should be at least in line with the level and basis of professional indemnity insurance and ideally should carve out liability in relation to breach of copyright (so they retain unlimited liability in this respect). Caps on liability need to be considered very carefully on a case by case basis to see whether they can be accepted both in terms of the level of the cap and the basis-is it an aggregate cap? Or a cap in relation to each and every claim? This will have an impact on the level of protection the Contract provides as a result. Specific exclusions should also be reviewed extremely carefully on a case by case basis. In general, if an overall cap on liability is being accepted, this should be sufficient protection for the Consultant and we would not expect to see other types of liability carved out. 
Schedule 1: Project Details
Purpose: This schedule sets out the key details of the Project, including the description of the Site, the Project scope, and the identities of all Other Consultants.
Action Required:
Complete Schedule 1. 
Schedule 2: Fee COMMONLY NEGOTIATED AND HIGH PRIORITY
Purpose: This schedule sets out the total Fee payable to the Consultant, the instalment structure by which that Fee is to be paid, and the payment mechanism - including the Due Date, the Final Payment Date, the Notified Sum process, the Counter Notice procedure, late payment interest, and the Client's right to withhold payment in the event of the Consultant's insolvency.
Action Required:
Insert the total lump sum Fee and the breakdown by work stage or instalment.
Complete the payment trigger dates in the instalment table.
Guidance for CEG:
The payment mechanism in Schedule 2 engages the statutory payment requirements under the Housing Grants, Construction and Regeneration Act 1996 (as amended). The Due Date, Final Payment Date, Notified Sum and Counter Notice provisions are all designed to comply with those statutory requirements. Ensure that any Counter Notice is served not less than 5 days before the Final Payment Date - failure to serve any notices in compliance with the Act  could oblige the Client to pay the full Notified Sum regardless of any disputed amounts and potentially mean that the Client is liable for interest.
The insolvency withholding right in paragraph 8 is an important protection. If the Consultant becomes insolvent within 5 days of the Final Payment Date, the Client is not obliged to pay the Notified Sum on that date. However, you should exercise this right carefully and in accordance with the clause as the time periods here are key.
Schedule 3: Services COMMONLY NEGOTIATED
Purpose: This schedule defines the scope of the Services the Consultant is appointed to perform. It is the primary document by reference to which the Consultant's performance obligations are assessed and against which any claim for additional fees for services outside the scope must be judged.
Action Required:
Complete Schedule 3 with the full and detailed scope of Services. This is a critical commercial document and should be tailored carefully to reflect the agreed scope for the specific Project and discipline of the Consultant being appointed.
Where the Consultant's role under the CDM Regulations or Building Regulations is relevant, ensure that the relevant obligations are clearly reflected in the Services schedule.
Guidance for CEG: The completeness of Schedule 3 is critical. An imprecise or incomplete scope of services will give rise to disputes about whether particular tasks are included in the Fee or constitute Additional Services requiring a separate written instruction under clause 2.5. 
Schedule 4: Client's Brief, Project Cost Plan and Project Programme
Purpose: This schedule contains three inter-related documents that collectively define what the Consultant is required to design, the budget within which it must design it, and the programme to which it must adhere. Each part has direct legal significance: the Client's Brief defines the output, the Project Cost Plan sets the financial parameters, and the Project Programme engages the time obligations under clause 12.
Action Required:
Complete Part 1 (Client's Brief) with the Client's requirements for the Project.
Complete Part 2 (Project Cost Plan) with the total estimated cost of executing and completing the construction of the Project.
Complete Part 3 (Project Programme) with the approved programme for design, construction, and performance of the Services.
Guidance for CEG: The Project Programme in Part 3 is the document by reference to which the Consultant's compliance with clause 12 is assessed - including the notification obligations, the acceleration obligations, and the step-in right. An insufficiently detailed programme will undermine the Client's ability to rely on those provisions. Ensure milestones are specific, dated and tied to identifiable deliverables.
Schedule 5 (Third Party Rights) and Schedule 6 (Deeds of Warranty)
Purpose: These schedules provide third party beneficiaries - including Funders, Purchasers, Landlords and Tenants - with direct contractual rights against the Consultant in respect of the standard of care, Building Safety Laws compliance, Prohibited Materials, copyright and professional indemnity insurance. 
Schedule 5 is a schedule of third party rights in favour of the Original Client, as per clause 11 above. 
Schedule 6 contains two separate pro forma deeds: one pro forma tri-partite deed in favour of the Funder specifically, and one pro forma deed in favour of Landlords, Purchasers and Tenants. All documents must be executed as deeds.
Action Required:
Confirm whether the optional wording in the limitation clause of each document - providing an alternative trigger for the 15-year Building Safety Laws limitation period in the event of early termination - should be included. 
Confirm and insert the professional indemnity insurance limit and ensure it is aligned with the limit stated in clause 8 of the main Agreement.
Ensure that the limitation period in the collateral warranties (Schedule 6) is consistent with clause 16 of the Agreement– any inconsistency could leave gaps in the beneficiary's ability to bring claims.
In the event a collateral warranty under Schedule 6 is required, you will need to prepare a copy of the relevant pro forma collateral warranty, complete all [ ], including the names and registered details of all parties, the Site address, the description of the Services, the professional indemnity insurance limit, and all notice details and issue it to the parties (including the Consultant) for execution as a deed. 
Guidance for CEG: Schedule 5, the third party rights schedule, will automatically apply to the Original Client and its associated entities. The pro forma documents at Schedule 6 are conditional. and will only be required where there are third party beneficiaries - such as a Funder, Purchaser, Landlord or Tenant - who require direct contractual rights against the Consultant and where the Client has made a written request under clause 3.11 of the Agreement. In that case you will need to arrange for a copy or copies of the relevant collateral warranty to be copied, populated and issued for signing as a deed and dating. On a straightforward project with no external financing and no disposal of the Client's interest, these schedules may not be needed at all. 
The Funder's collateral warranty specifically will only be required where the project is being financed by a third party lender who requires direct collateral security over the Consultant's services. Community energy projects at an early stage, or those funded entirely from equity, may not require a Funder's deed.
The Landlord, Purchaser and Tenant deed will only be required where the completed project is on land owned by a third party, or to be sold, let or otherwise disposed of to a party who requires a warranty as a condition of the transaction.
The substitution mechanism in clause 6 of the Funder's deed (Schedule 6) is a key protection for project finance lenders - it allows the Funder to require the Consultant to enter into a direct appointment with a replacement employer nominated by the Funder, on the same terms as the original Appointment. This right is typically a condition of any project finance facility.
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