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THIS CONTRACT is made the 		day of			20[*]
BETWEEN
[bookmark: _Hlk220327780][JVCO ENTITY], a [private company limited by shares]  incorporated and registered in [Northern Ireland] under registration number [COMPANY NUMBER] whose registered office is at [REGISTERED ADDRESS] (the "Employer"); and 
[bookmark: _Hlk220327796][CONTRACTOR ENTITY] incorporated and registered in [Northern Ireland] with company number [COMPANY NUMBER] whose registered office is at [REGISTERED ADDRESS] (the "Contractor”)
RECITALS
The Contractor has been appointed to [construct and install] the Renewable Energy System pursuant to the EPC Contract entered into between the Employer and the Contractor.
The Contractor has agreed to provide the O&M Services in respect of the Renewable Energy System on the terms set out in this Contract.
The Parties acknowledge and agree that this Contract shall supersede, and extinguish, any prior contract entered into between the Employer and the Contractor for the operation and maintenance of the Renewable Energy System.
IT IS AGREED as follows 
[bookmark: _Toc225330530]Definitions and Interpretation
In this Contract and the Background, unless the context otherwise requires, the following expressions shall have the meanings set out below.
"Availability Liquidated Damages" has the meaning given to that term in paragraph [INSERT PARAGRAPH REFERENCE] of Schedule 2;
"Availability Ratio" has the meaning given to that term in paragraph 4.1 of Schedule 2;
[bookmark: _Hlk221529354][bookmark: _Hlk221126009]"Business Day" means any day other than a Saturday, Sunday or public holiday in [Northern Ireland] when banks in [Belfast] are open for non-automated business;
"CDM Regulations" means the Construction (Design and Management) Regulations (Northern Ireland) 2016 together with any requirements issued from time to time by the Health and Safety Executive of Northern Ireland, or any remaking thereof or any amendments to a regulation therein;
"Change in Law" means a change in Law relevant to the O&M Services, provided that such change in Law:
occurs after the Effective Date; and
was not foreseeable as at the Effective Date;
"Component Parts" means all materials, supplies, equipment, computer hardware, software, apparatus, Spare Parts and consumable items or other items provided by the Contractor under this Contract;
"Contract" means the clauses and schedules of this Contract and any documents expressly incorporated into it;
"Contract Price" means the indexed price payable to the Contractor as set out in clause 6, and as amended in accordance with the provisions in clause 2.2;
"Contractor's Representative" means the appointed Representative of the Contractor or such other Representative as may be appointed from time to time by the Contractor; 
"Copyright Works" means any and all drawings, CAD materials, designs, charts, specifications, plans, diagrams, details, specifications, technical data, bills of quantities, reports and other documents or recorded information whatsoever acquired or brought into existence in any manner whatsoever by or on behalf of the Contractor for and/or in connection with any purpose whatsoever in connection with the performance of the O&M Services and/or the performance of its obligations under the Contract, including the Operation and Maintenance Manuals;
"Corrective Maintenance Services" means the corrective maintenance services listed in paragraph 2 of Schedule 1 (O&M Services);
"Defect" has the meaning given to it in the EPC Contract;
"Delay Event" means those events listed at clause 4.14;
"Dispute" means any dispute arising out of, relating to or in connection with, this Contract, including any question relating to the existence, validity, interpretation or termination of this Contract or to any contractual or non-contractual obligation related to this Contract and any dispute relating to the enforcement of this Contract;
["Distribution Network Operator" or "DNO" means [NAME OF DNO] as the applicable electricity distribution network operator for the Property;]
"Effective Date" means the date of issue of the Provisional Acceptance Certificate for the Renewable Energy System under the EPC Contract;
"Employer's Representative" means the appointed Representative of the Employer or such other Representative as may be appointed from time to time by the Employer; 
"Environment" means any and all living organisms (including man), ecosystems, property and the media of air (including air in buildings, natural or man-made structures, below or above ground), water (including drains and sewers) and land (including under any water as described above and whether above or below surface);
"Environmental Damages and Liabilities" means actions, proceedings, claims, demands, losses, penalties, fines, damages, expenses, notices and orders brought against or suffered or incurred by or served upon a relevant party pursuant to the enforcement of Environmental Law by a Regulatory Body;
"Environmental Laws" means any rule of common law, statute, code of practice, circular, guidance note, by-law or regulation in force or any consent, licence, permit, order, notice, recording, registration or judgment whose breach can give rise, whether immediately or not, to criminal, civil or administrative damages, sanctions or penalties for the failure to meet any obligations relating to the presence, release, spillage, treatment, handling, deposit, escape or other mode of existence of any condition or phenomenon which has or could have detrimental impact on the Environment or could harm any physical entity whether living or not, impair the well-being or normal function of any living entity which could reasonably be expected to be affected, which in any such case has its primary purpose or effect the protection or enhancement of the environment generally or in any particular location;
"EPC Contract" means the contract entered into between the Employer and Contractor for the construction and installation of the Renewable Energy System at the Property dated on or about the date of this Contract;
"Escalation Notice" has the meaning given to it in clause 23.1;
"Final Acceptance Certificate" has the meaning given to it in the EPC Contract;
"Final Date for Payment" has the meaning given to it in clause 6.4;
"Force Majeure Event" means any events which:
are beyond a Party's reasonable control;
such Party could not reasonably have provided against before entering into the Contract;
having arisen, such Party could not reasonably have avoided or overcome; and
are not substantially attributable to the other Party, 
including but not limited to:
acts of God;
war, insurrection, riot, civil commotion, act or threat of terrorism;
lightning, earthquake, fire, flood;
munitions of war, explosive materials, ionising radiation or contamination by radio-activity, except as may be attributable to the Contractor's use of such munitions, explosives, radiation or radio-activity;
evacuation due to chemical spillages and toxic emissions; or
national strikes, lock-outs or other industrial action not just affecting the affected Party;
"Funder" means any person, company, bank or institution (acting for itself and, where such person leads for a syndicate of persons, as agent and trustee for such other persons)  who has entered into or intends to enter into an agreement or agreements for the provision of finance in connection with or secured (whether by charge, sale and leaseback or otherwise) upon the Renewable Energy System (and any security trustee for a number of people providing such finance);
"Good Industry Practice" means the exercise of the degree of skill, care, diligence, prudence, efficiency, foresight and timeliness which would be expected from a reputable and properly qualified and competent contractor within the [SPECIFY RENEWABLE ENERGY SYSTEM INDUSTRY] and seeking to fulfil their obligations under a contract the same or similar (in whole or in part) to this Contract unless any of the Laws impose a higher standard in which case that higher standard will apply notwithstanding any provision of this Contract to the contrary;
"Guaranteed Performance Ratio" has the meaning given to it in paragraph [2.1] of Schedule 2 (Performance);
"Hazardous Substances" means any substances or organisms which alone or in combination with others are capable of causing harm or damage to property or to man or to other organisms or any waste material or substance;
"Health and Safety Legislation" means any Law relating to health and safety matters that are applicable to the O&M Services;
"Indemnity Claim" has the meaning given to it in clause 10.4;
"Initial Term" has the meaning given to it at clause 2.1;
"Insolvent" means where a Party:
proposes or passes a resolution for its winding up or in the case of a limited liability partnership proposes or determines that it will be wound up (save for the purpose of a solvent reconstruction or amalgamation);
is subject to the filing of a winding up petition (other than a frivolous or vexatious petition that is discharged or struck out within twenty (20) days) or an order or notice issued by a court or other authority of competent jurisdiction for its winding up or striking off;
[bookmark: _Hlk223363297]enters administration or is the subject of an application for administration filed at any court or a notice of intention to appoint an administrator given by any person filed at any court or is subject to a moratorium pursuant to Part 1A of the Insolvency (Northern Ireland) Order 1989;
[bookmark: _Hlk223363284]proposes, makes or is subject to, a company voluntary arrangement or a composition with its creditors generally, an application to a court of competent jurisdiction for protection from its creditors generally or a scheme of arrangement under Part 26 Companies Act 2006 (save in the latter case for the purpose of a solvent reconstruction or amalgamation) or is subject to an order sanctioning a compromise or arrangement pursuant to Part 26A of the Companies Act 2006;
[bookmark: _Hlk223363271]has a receiver or a provisional liquidator appointed over any of its assets, undertaking or income, including the appointment of an administrative receiver or a receiver or manager of its property under Part III of the Insolvency (Northern Ireland) Order 1989, or the appointment of a receiver under Part IV of the Insolvency (Northern Ireland) Order 1989;
ceases to trade;
is unable to pay its debts within the meaning of article 103 Insolvency (Northern Ireland) Order 1989; 
(in the case of a partnership) is subject to a winding-up order under any provision of the Insolvency (Northern Ireland) Order 1989 as applied by an order under article 364 of the Insolvency (Northern Ireland) Order 1989, or has sequestration awarded on its estate under the Bankruptcy (Scotland) Act 2016 or grants a trust deed for its creditors, or where each partner becomes subject to an individual insolvency arrangement or any other event or proceedings referred to in this definition; 
(in the case of an individual) is subject to a bankruptcy order under Part IX of the Insolvency (Northern Ireland) Order 1989, or has their estate sequestrated or grants a trust deed for their creditors under the Bankruptcy (Scotland) Act 2016; or
is the subject of anything analogous to the foregoing under the laws of any applicable jurisdiction;
"Intellectual Property Rights" means (i) copyright, moral rights, related rights, patents, inventions, designs, copyright and related rights, database rights, trade marks, service marks, semiconductor topography rights and related goodwill, trade names (whether registered or unregistered), and rights to apply for registration; (ii) proprietary rights in domain names; (iii) knowhow and any undisclosed or confidential information such as know how, trade secrets or inventions (whether patentable or not); (iv) applications, extensions and renewals in relation to any of these rights; and (v) all other rights of a similar nature or having an equivalent effect anywhere in the world;
"Internal Escalation Notice" has the meaning given to it in clause 23.1;
"Landlord" means [NAME OF LANDLORD] of [ADDRESS OF LANDLORD];
"Landlord's Property" means the property owned by the Landlord (other than the Property);
"Law" means any applicable law, statute, bye-law, regulation, order, regulatory policy, guidance or industry code, rule of court or directives or requirements of any Regulatory Body, or any delegated or subordinate legislation or any notice of any Regulatory Body;
"Lease" means the lease dated [DATE] between 1) the Landlord; and (2) [the Employer] for the purposes of installing, operating and maintaining the Renewable Energy System at the Property; 
"O&M Services" means the operation and maintenance services to be performed by the Contractor in respect of the Renewable Energy System, comprising Scheduled Maintenance Services and Corrective Maintenance Services, each as set out in Schedule 1 to this Contract;
"Operation and Maintenance Manuals" means the drawings, manuals, models and other documents of a technical nature relating to the operation and maintenance of the Renewable Energy System;
"Parties" means the Employer and the Contractor, and "Party" shall mean the relevant one of them;
"Performance Calculation" has the meaning given to it in paragraph [3] of Schedule 2 (Performance);
"Performance Ratio" has the meaning given to it in paragraph [1] of Schedule 2; 
"Property " means the land at [PROPERTY ADDRESS] demised by the Landlord under the Lease to the Employer, where the Renewable Energy System shall be built and installed;
"Quarter Day" means 31 March, 30 June, 30 September and 31 December;
"Regulatory Bodies" means those government departments and regulatory, statutory and other entities, committees and bodies which, whether under statute, rules, regulations, codes of practice or otherwise, are entitled to regulate, investigate, or influence the matters dealt with in this Contract or any other affairs of either Party and "Regulatory Body" shall be construed accordingly;
"Regulatory Requirements" means the requirements, directions, practice notes, manuals and/or guidance issued from time to time by Regulatory Bodies;
"Relief Event" has the meaning given to it in clause 4.7.4;
"Renewal Period" has the meaning given to it in clause 2.2;
"Renewable Energy System" means [INSERT DEFINITION];
"Replacement Component Part" has the meaning given to it in clause 4.5.8;
"Replacement Request" has the meaning given to it in clause 4.5.8(b);
"Representatives" means either or both of the Employer's Representative and the Contractor's Representative;
"Scheduled Maintenance Services" means those services detailed at paragraph 1 of Schedule 1;
"Security System" has the meaning given at paragraph 1 of Schedule 1;
"Spare Parts" means any of the components of the Spares Stock and "Spare Parts" shall be construed accordingly;
"Spares Stock" has the meaning given to it in the EPC Contract;
"Specification" means the specification provided to the Contractor under the EPC Contract for the Renewable Energy System;
"Warranty Period" has the meaning given to it in the EPC Contract;
Clause, Schedule and paragraph headings shall not affect the interpretation of this Contract.
References to clauses and Schedules are to the clauses of and Schedules to this Contract and references to paragraphs are to paragraphs of the relevant Schedule.
The Schedules form part of this Contract and shall have effect as if set out in full in the body of this Contract. Any reference to this Contract includes the Schedules.
A reference to "this Contract" or to any "other agreement or document" is a reference to this Contract or such other agreement or document, in each case as varied from time to time.
Unless the context otherwise requires, words in the singular shall include the plural and in the plural shall include the singular.
Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.
A "person" includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).
A reference to a "Party" means a Party to this Contract and includes a reference to the estate, legal personal representative, successor, or permitted assigns of that Party.
A reference to a "company" shall include any company, corporation or other body corporate, wherever and however incorporated or established and includes any limited liability partnership under the law of Northern Ireland.
Unless expressly provided otherwise in this Contract, a reference to "writing" or "written" includes email.
Any words following the terms including, include, in particular, for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.
References to a document in "agreed form" are to that document in the form agreed by the Parties and initialled by them or on their behalf for identification.
A reference to any legislation or legislative provision is a reference to it as amended, extended or re-enacted from time to time, provided that, as between the Parties, no such amendment, extension or re-enactment made after the date of this Contract shall apply for the purposes of this Contract to the extent that it would impose any new or extended obligation, liability or restriction on, or otherwise adversely affect the rights of, any Party.
A reference to any legislation or legislative provision shall include all subordinate legislation made from time to time under that legislation or legislative provision.
Any reference to a Northern Irish legal term for any action, remedy, method of judicial proceeding, legal document, legal status, court, official or any legal concept or thing shall, in respect of any jurisdiction other than Northern Ireland, be deemed to include a reference to that which most nearly approximates to the Northern Irish legal term in that jurisdiction.
Any obligation on a Party not to do something includes an obligation not to allow that thing to be done.
References to liability under, pursuant to or arising out of (or any analogous expression) any agreement, contract, deed or other instrument shall include a reference to any future or contingent liability under, pursuant to or arising out of (or any analogous expression) that agreement, contract, deed or other instrument.
References in this Contract to the Renewable Energy System shall, where the context so requires, be deemed to be a reference to the relevant part of the relevant Renewable Energy System.
References to the Contract Price, Guaranteed Performance Ratio damages or the Availability Liquidated Damages being indexed are references to such amount multiplied by:
[Index 1
Index 2
where: 
Index 1 is the value of RPI selected most recently published prior to the relevant calculation date by the Office of National Statistics; and 
Index 2 is the value of RPI selected most recently published prior to the Effective Date by the Office of National Statistics.]
[bookmark: _Toc225330531]Term
[bookmark: _Ref220075166]Subject to clauses 2.2 and 2.3, this Contract shall commence on the Effective Date and shall continue in force for a period of [five (5) years] (the "Initial Term") unless terminated earlier in accordance with the terms of this Contract.  
[bookmark: _Ref220075150]Subject to clause 2.3, the Employer may opt to renew this Contract for a further [five (5) year] period commencing on the [fifth (5th) anniversary] of the Effective Date (each a "Renewal Period") by providing at least six (6) months' written notice prior to the [fifth (5th) anniversary] of the Effective Date and on such terms to be agreed between the Parties. If the Parties fail to agree such amended terms, this Contract shall expire automatically on the expiry of the Initial Term.
[bookmark: _Ref220075211]The Employer may terminate this Contract with effect from the later of the issuance of the Final Acceptance Certificate or the date falling two years after the Effective Date or any annual anniversary thereof by providing not less than three (3) months prior written notice to the Contractor.
[bookmark: _Toc225330532]Employer Obligations
The Employer shall comply with requirements under applicable Law in relation to the Employer and its requirements and performance under this Contract.
The Employer shall procure the Contractor access to the Property on behalf of the Employer in order for the Contractor to carry out the O&M Services and such access shall be in accordance with the terms of the Lease. With the exception of those costs set out in clause 3.3 below, all costs associated with access to the Property during the Initial Term and thereafter are fully included within the Contract Price.
[bookmark: _Ref220075221]The Contractor shall be entitled to recover from the Employer any additional reasonable costs that it incurs in order to obtain access to the Property to carry out the O&M Services, provided that: 
such costs are unforeseeable and exceptional; and 
it has obtained the advance consent of the Employer before it incurs any such costs. 
If: (i) the Employer does not provide its consent; and (ii) as a result of this the Contractor is not able to perform the O&M Services, then the provisions of clause 3.4 shall apply.
[bookmark: _Ref220075226]In the event that the Contractor is unable to obtain access to the Property in order to perform the O&M Services and such inability to obtain access has not been caused by the Contractor's breach of this Contract or the Contractor's, or any agent, or employee or any sub-contractor's negligence, then: 
[bookmark: _Ref220075247]the Contractor must immediately notify the Employer in writing that it has been unable to obtain access to the Property in order to perform the O&M Services;
the Contractor shall be relieved from its obligations to perform the O&M Services in respect of the Property during such time as it is not able to access the Property;
the Employer shall be relieved from its obligation to pay the relevant portion of the Contract Price in respect of the Property during such time as the Contractor is not able to access the Property; and
the Contractor shall be relieved from its obligation to pay compensation under clause 4.7.2 as a result of its failure to achieve the Guaranteed Performance Ratio and under paragraph [4.1] of Schedule 2 as a result of its failure to achieve the Availability Ratio that is directly attributable to the inability of the Contractor to obtain access to the Property.
In the event that the Contractor is unable to access the Property under clause 3.4 for a period of six (6) months from the Contractor's notification under clause 3.4.1, then the Contractor and the Employer shall have the right to immediately terminate this Contract following the expiry of the six (6) month period upon written notification to the Employer or Contractor, as appropriate.
If the Employer receives any written notice from any third party (including the Landlord) that is relevant for the performance of the O&M Services, the Employer shall pass a copy of such notice to the Contractor within five (5) Business Days.
Employer Warranties
The Employer represents and warrants as at the date of this Contract that:
it is a company duly incorporated and validly existing under the laws of [Northern Ireland];
it:
is not bankrupt or Insolvent;
has not had a receiving order made against it;
neither does it compound with its creditors nor carries on business under a receiver, administrator, trustee or manager for the benefit of his creditors; and
is not in liquidation;
it has the power to enter into and perform this Contract and the transactions contemplated by it; 
all material, corporate and other authorisations required by it in connection with the entry into and the performance of this Contract have been obtained;
the entry into and performance of this Contract and the transactions contemplated by it to which it is or will be a party do not and will not conflict with (i) any contract or obligation entered into by it; (ii) its constitutional documents; and (iii) any law or regulation applicable to it; 
this Contract constitutes a legally binding, valid and enforceable obligation enforceable against it in accordance with its terms; 
no material litigation, arbitration or proceedings before any court, arbitral body or agency have been started or are pending or threatened (in writing) against it, nor any other issue has been raised that, if successful, could impair the performance of this Contract and the transactions contemplated by it; and
it has access to adequate resources, including financial resources, to perform all its obligations under this Contract. 
[bookmark: _Toc225330533]The O&M Services
The Contractor shall carry out the O&M Services in accordance with this Contract. 
Contractor's Warranties (O&M Services)
The Contractor warrants to the Employer that the O&M Services shall:
be performed in accordance with the terms of this Contract and in accordance with applicable Laws;
be performed so as to ensure the correct functioning of the Renewable Energy System in compliance with technical design and the as-built design, including the specifications, and in accordance with the Operation and Maintenance Manuals and in accordance with Good Industry Practice; 
be performed using all materials, components and/or parts that are of a quality and standard consistent with Good Industry Practice, of a standard or quality equivalent to or better than those under the EPC Contract and suitable for the purpose of carrying out the O&M Services under this Contract in accordance with prudent operating practice;
be carried out in a good and workmanlike manner, with a reasonable degree of skill and care and in accordance with Good Industry Practice; and
be of satisfactory quality.
To avoid doubt, the Employer shall act reasonably in determining whether the Contractor has met each of the Contractor's warranties as set out in this Contract.
Defects
[bookmark: _Ref220075258]The Contractor warrants to the Employer that each repair or replacement installed as part of the O&M Services shall, for the period of the longer of 12 months following the date of installation or repair and the expiry of the Warranty Period under the EPC Contract, be free of Defects in workmanship, materials or design.  
[bookmark: _Ref220075406]The Contractor shall rectify any such Defect arising in the period referred to in clause 4.3.1 as soon as reasonably practicable and if the Contractor fails to do so within thirty (30) days of notice from the Employer requesting the Contractor rectify such a Defect then the Employer may arrange for the work to be carried out by itself or by a third party and shall be entitled to recover the cost of the same from the Contractor as a debt.
If the period referred to in clause 4.3.1 extends beyond the expiry of this Contract or its earlier termination the Contractor's obligation to repair or replace the Defective item at the Contractor's cost shall continue until the expiry of this period.
Scheduled Maintenance Services and Corrective Maintenance Services
Subject to clause 4.5, the Contract Price is inclusive of all costs incurred by the Contractor in relation to performing the Scheduled Maintenance Services and/or the Corrective Maintenance Services.
The Contractor shall provide all necessary labour, supervision, professional and technical assistance, equipment, materials, inspection, transportation and testing required for the proper performance of the O&M Services.
In performing the O&M Services the Contractor shall use appropriately skilled and trained workmen having regard to the nature of the work being carried out.
If the Employer (acting reasonably) requests the removal of any person from the Property or from performance of the O&M Services the Contractor shall forthwith remove such person and replace them with a suitable alternative.
The Contractor shall keep the Property free from an accumulation of used materials, debris, refuse or waste generated as a result of the performance of the O&M Services.
[bookmark: _Ref220075398]The Contractor shall maintain the proper functioning of the Security System installed at the Property in accordance with paragraph 1 of Schedule 1 in order to secure the Renewable Energy System and as far as reasonably practicable prevent trespass, theft and vandalism of the Renewable Energy System.
[bookmark: _Ref220075270]Component Parts and Spare Parts
Subject to clause 4.5.8, the Contractor shall be responsible for the provision of all Component Parts used in performance of the O&M Services.
Every Component Part used in the O&M Services shall become the property of the Employer from the later of delivery to the Property or payment is received by the Contractor in accordance with clause 4.5.8(a) (to the extent that clause applies).
Following the Effective Date the Contractor shall manage the Spares Stock so that the Spare Parts can be provided without material delay if required for the O&M Services.
The Spares Stock shall be stored and maintained for the benefit of the Employer at the Property or such other place as is agreed by the Parties.
The Contractor shall be responsible for any loss and/or damage which may occur to any item of the Spares Stock (excluding degradation) which occurs by reason of a default of the Contractor and the Contractor shall obtain insurance policies in relation to the Spares Stock which shall be of a standard and provide cover which is consistent with Good Industry Practice.
The Contractor will be entitled to use materials or equipment taken from the Spares Stock for the performance of the O&M Services without being required to obtain permission from the Employer.
Subject to clause 4.5.8(b) the Contractor is responsible for replenishing the Spares Stock so as to at all times maintain the quantity of Spare Parts set out in the Spares Stock.
[bookmark: _Ref220075275]Where, pursuant to the performance of the O&M Services the Contractor is obliged to replace a Component Part ("Replacement Component Part") in relation to which:
[bookmark: _Ref220075287]such replacement is required prior to the issue of the Final Acceptance Certificate or there is a manufacturer's warranty and the term of such manufacturer's warranty has not expired, then the Contractor shall be responsible for any costs incurred in procuring such Replacement Component Part including, but not limited to, where the relevant manufacturer does not perform in accordance with its  obligations under its manufacturer's warranty; and
[bookmark: _Ref220075294]there is either no manufacturer's warranty or there was a manufacturer's warranty and the term of such manufacturer's warranty has expired, then the Employer shall be responsible for any costs incurred in procuring such Replacement Component Part provided that where any Replacement Component Part has a cost equal to or in excess of five thousand pounds (£5,000) the Contractor shall not order such Replacement Component Part without obtaining prior written consent from the Employer ("Replacement Request") in which case the Employer will, acting reasonably, respond within ten (10) Business Days.  To avoid doubt, the Contractor shall act reasonably when proposing any Replacement Component Part to the Employer which has a cost equal to or in excess of five thousand pounds (£5,000). 
[bookmark: _Ref220075417]The Parties agree that if the Employer does not consent to a Replacement Request then the Employer shall be entitled to procure the relevant Replacement Component Part at its own cost and require the Contractor to replenish the Spares Stock with such Replacement Component Part.
If the Contractor replenishes the Spares Stock pursuant to this Contract the Contractor hereby assigns to the Employer the benefit of all manufacturer warranties related to such Spare Parts provided that such assignment shall take effect and the benefit of the assigned manufacturer warranties shall be released to the Employer on the expiry of the Warranty Period or, if earlier, the Contractor becoming insolvent or the earlier termination of this Contract. 
Performance
The Contractor shall measure the performance of the Renewable Energy System in accordance with Schedule 2 (Performance).
Guaranteed Performance 
From the expiry of the Warranty Period until the expiry or termination of this Contract, the Contractor shall ensure that the Renewable Energy System achieves the Guaranteed Performance Ratio. 
[bookmark: _Ref220075236]Subject to clause 4.7.4, if in any twelve (12) month period from the expiry of the Warranty Period until the termination or expiry of this Contract, the shortfall between the Performance Ratio and the Guaranteed Performance Ratio as determined by the Performance Calculation is the level specified in the first column of Table 1 Guaranteed Performance Ratio damages, the Contractor shall make a payment to the Employer equal to the amount specified in the corresponding row of the second column of Table 1 Guaranteed Performance Ratio damages (pro-rated accordingly for each 0.1% Performance Ratio).
	Table 1 – Guaranteed Performance Ratio damages

	Shortfall between the Performance Ratio and the Guaranteed Performance Ratio
	Amount payable by the Contractor to the Employer (£)

	0.5%
	[•]

	1%
	[•]

	1.5%
	[•]

	2%
	[•]

	2.5%
	[•]

	3%
	[•]

	3.5%
	[•]

	4%
	[•]

	4.5%
	[•]

	5%
	[•]

	5.5%
	[•]

	≥6%
	[•]



The Guaranteed Performance Ratio damages payable under clause 4.7.2 shall be the only damages due from the Contractor to the Employer in respect of a failure to meet the Guaranteed Performance Ratio without prejudice to the remedies available to the Employer in the event of termination pursuant to clauses 13.1 and 14.1.
4.7.3A	The figures in the second column of Table 1 Guaranteed Performance Ratio damages shall be indexed on each anniversary of the Effective Date.
[bookmark: _Ref220075193]The Contractor shall not be liable for any damages under clause 4.7.2 if  the Performance Ratio is reduced as a consequence of any of the events set out below: 
alterations, repairs, modifications or work undertaken by individuals not authorised by the Contractor provided always that this shall not apply to any reduction in Performance Ratio caused by the Contractor's failure to maintain the proper functioning of the Security System in accordance with clause 4.4.6;
alterations, repairs, modifications or work undertaken by any third party engaged by the Employer in accordance with clause 4.3.2;
the use of materials not authorised by the Contractor;
an event of Force Majeure;
outages in the grid or grid connection;
any act or omission or breach of contract of the Employer or any other person authorised or engaged by the Employer; 
use of unauthorised spare parts by the Employer, his agents or a third party; 
vandalism or theft or damage to the Renewable Energy System caused accidentally or deliberately by a third party; 
the Employer not responding to a Replacement Request within the time period set out at clause 4.5.8(b); 
the procuring or installation of a Replacement Component Part which has been procured in accordance with clause 4.5.9; 
any act or omission or breach of contract of the Landlord or any other person authorised or engaged by the Landlord; or
in circumstances where clause 17.3 applies,
(each, a "Relief Event" and together, "Relief Events").
The Contractor shall provide the Employer with reasonable assistance, information, details and documentation as the Employer may request in connection with the O&M Services including but not limited to assistance, information, details and documentation in order to meet the Regulatory Requirements.
In the event that the Employer so requires and notifies the Contractor in writing, within ten (10) Business Days of such notice, the Contractor shall not unreasonably withhold its consent to enter into a direct agreement (a "Contractor Direct Agreement") in favour of any Funder, which will provide for certain step-in rights in relation to this Contract in favour of the Funder in the event of an Employer default under this Contract provided always that such step-in rights shall not confer on the Funder any rights beyond those set out in this Contract nor any obligations or liabilities on the Contractor beyond those set out in the Contract. 
The Contractor shall not carry out any works or repairs that would invalidate any manufacturer's guarantees or warranties in relation to the Renewable Energy System. 
[bookmark: _Ref220075873]The Employer shall be entitled to request the Contractor to provide additional services that do not comprise works set out under the O&M Services under this Contract at any time during the Contract.  The Contractor shall not begin to perform any additional services until the pricing of such additional services has been agreed with the Employer. Charges for additional services shall be invoiced upon completion of such additional services separately, and in addition, to the Contract Price and shall be payable by the Employer within twenty (20) Business Days of the date of the relevant invoice.
Contractor's Warranties (General)
The Contractor represents and warrants as at the date of this Contract that:
it is a company duly incorporated and validly existing under the laws of [Northern Ireland];
it:
is not bankrupt or Insolvent;
has not had a receiving order made against it;
neither does it compound with its creditors nor carries on business under a receiver, administrator, trustee or manager for the benefit of his creditors; and
is not in liquidation;
it has the power to enter into and perform this Contract and the transactions contemplated by it; 
all material, corporate and other authorisations required by it in connection with the entry into and the performance of this Contract have been obtained;
the entry into and performance of this Contract and the transactions contemplated by it to which it is or will be a party do not and will not conflict with (i) any contract or obligation entered into by it; (ii) its constitutional documents and (iii) any law or regulation applicable to it; 
this Contract constitutes a legally binding, valid and enforceable obligation enforceable against it in accordance with its terms; 
no material litigation, arbitration or proceedings before any court, arbitral body or agency have been started or are pending or threatened (in writing) against it, nor any other issue has been raised that, if successful, could impair the performance of this Contract and the transactions contemplated by it; and
it has access to adequate resources, including financial resources, to perform all its obligations under this Contract, including but not limited to in the case of termination pursuant to clause 13. 
Change in Law
[bookmark: _Ref220075441]The Contractor shall notify the Employer in writing as soon as practicable upon becoming aware of a Change in Law (or if possible shall give advance warning of a Change in Law) setting out the detailed particulars of the Change in Law including which obligations the Change in Law has affected and how it has impacted such obligations. 
Upon receipt of the notice under clause 4.13.1, the Parties shall have five (5) Business Days to negotiate in good faith and agree such variations to this Contract as are required to achieve as closely as possible the effect that the original provisions of this Contract would have achieved had there been no Change in Law and to adjust the Contract Price so as to place, to the extent possible, the Contract in a no better and no worse position in respect of each Party.  
The Contractor shall be relieved from those obligations it is prevented or hindered from performing as a result of the Change in Law and shall not be liable for any breach of its obligations caused as a result of such Change in Law during the period in which the Parties are negotiating a variation or modification to this Contract. The Employer shall be relieved from its obligation to pay the relevant portion of the Contract Price in respect of the period during which the Contractor is unable to perform its obligations as a result of a Change in Law.
[bookmark: _Ref220075159]Delay Events 
If the Contractor is prevented or delayed from performing the O&M Services as a result of:
[bookmark: _Ref220075459]an act, omission or default of the Employer or the Employer's Representative; 
the execution of work and services not forming part of this Contract by other persons employed by the Employer or the Landlord on the Property; 
outages in the grid or grid connection;
a local authority or statutory undertaker or utility carrying out work in pursuance of its statutory obligations; 
instruction issued by the Employer or the Employer's Representative to stop or suspend the O&M Services; 
an act or omission of the grid operator or DNO; or
the Renewable Energy System being disconnected from the grid as a consequence of the DNO or the grid operator carrying out scheduled or un-scheduled maintenance services,
(each one, a "Delay Event" and together, the "Delay Events") 
[bookmark: _Hlk224139095]then, the Employer shall provide appropriate relief to the Contractor from those obligations of the Contractor which it is unable to perform as a consequence of the Delay Event, including, where relevant, relief from its obligation to pay compensation to the Employer under either clause 4.7.2 as a result of its failure to achieve the Guaranteed Performance Ratio or paragraph [4.1] of Schedule 2 as a result of its failure to achieve the Availability Ratio.  The Employer shall be relieved from its obligation to pay the relevant portion of the Contract Price in respect of the period during which the Contractor is unable to perform its obligations as a result of the relevant Delay Event save where the Contractor's inability to perform its obligation is caused by the event set out in clause 4.14.1(a).
Manufacturer's warranties
The Contractor shall manage and be fully responsible for managing any claims under or relating to any manufacturer warranties in relation to any of the Component Parts or Replacement Component Parts provided that the Employer shall use all reasonable endeavours in assisting the Contractor in meeting this obligation.
Prior to making any claim under a manufacturer warranty in relation to any of the Component Parts or Replacement Component Parts the Contractor shall inform the Employer of its intention to do so and, in relation to any claim, shall comply with the Employer's reasonable instructions and keep the Employer informed regularly of progress with the claim.
[bookmark: _Ref220075467]In relation to any Component Part or Replacement Component Part in relation to which there is a manufacturer's warranty, the Employer may at the Employer's cost request that the Contractor obtains from the relevant manufacturer an extension of the period of that manufacturer's warranty in which case the Contractor will use all reasonable endeavours to meet such request.  To avoid doubt, where the time period of a manufacturer's warranty of any Component Part or Replacement Component Part is extended in accordance with this clause 4.15.3, clause 4.5 shall fully apply to such Component Part or Replacement Component Part.
[bookmark: _Toc225330534]Health And Safety, Site Conditions and Security
The Contractor shall ensure that it complies and that all of its subcontractors comply at all times with Health and Safety Legislation in relation to the performance of the O&M Services.
The Contractor shall prepare and operate its own safety management systems to be agreed by the Employer taking into account site rules, perceived hazards and any relevant information provided in the Specification.
To the extent that the CDM Regulations apply to the O&M Services the Contractor shall perform the role of designer, principal contractor and principal designer (as appropriate) and this shall be deemed to be included within the Contract Price.
[bookmark: _Ref220075142][bookmark: _Toc225330535]Payment
During the Initial Term and for each applicable Renewal Period unless otherwise agreed by the Parties under clause 2.2, the Employer shall pay the Contractor an annual fee of [●] (excluding VAT) (the "Contract Price"). The Contract Price shall be indexed on each anniversary of the Effective Date.
[bookmark: _Ref220075511]The Contractor shall submit a payment application comprising a valid VAT invoice to the Employer's Representative in respect of the Contract Price (and any other clauses which provides that the Contractor may recover costs from the Employer) at the following times: 
[INSERT PAYMENT TERMS].
[bookmark: _Ref220075520]In the event that this Contract is terminated by either Party prior to the end of the Initial Term or any applicable Renewal Period in accordance with clause 2.3, the Contractor shall submit a final payment application comprising a valid VAT invoice to the Employer's Representative for the amount of the Contract Price, pro-rated so that it is payable in respect of the expired portion of the Initial Term or the Renewal Period, that has accrued since the date of issue of the previous payment application, within five (5) Business Days of the date of termination of the Contract. 
[bookmark: _Ref225333292]Subject to any notice submitted under clause 6.5, the Employer shall pay the sums payable to the Contractor within ten (10) Business Days of receiving a valid VAT invoice in accordance with clauses 6.2 or 6.3 (the "Final Date for Payment"). Any invoices submitted prematurely by the Contractor or which are not valid VAT invoices shall not be proper invoices and the Contractor shall resubmit them in the proper form at the proper time. 
[bookmark: _Ref220075506]If the Employer intends to pay less than the amount specified in any invoice issued pursuant to clause 6.2 or 6.3 the Employer shall provide a written notice of the same to the Contractor within three (3) Business Days before the Final Date for Payment specifying the amount it intends to pay (even if that amount is zero) and specifying the basis upon which that amount is calculated. 
[bookmark: _Ref220075533]If any sum payable under this Contract is not paid by the final date for payment then, without prejudice to the Contractor's other rights under this Contract, that sum shall bear interest from the final date for payment until payment is made in full, both before and after any judgment, at four per cent (4%) in excess of the base rate set from time to time by the Bank of England's monetary policy committee or any successor of it.  The Parties agree that this clause 6.6 is a substantial remedy for late payment of any sum payable under this Contract in accordance with section 8(2) of the Late Payment of Commercial Debts (Interest) Act 1998.
Each Party may, at any time, set off any liability of the other Party to it under or in relation to this Contract against any liability it has to the other Party under or in relation to this Contract.  Any exercise by a Party of its rights under this clause shall be without prejudice to any other rights or remedies available to that Party under this Contract or otherwise.
[bookmark: _Ref220075541][bookmark: _Toc225330536]Indemnities
The Contractor shall indemnify the Employer and its agents, from and against all costs, expenses, liabilities, damages, claims, demands, proceedings or legal costs and judgments which the Employer or its agents incurs or suffers in respect of:
[bookmark: _Ref220075576]bodily injury, sickness, disease or death, of any person whatsoever arising out of or in the course of or by reason of the Contractor's acts or omissions in the performance or non-performance of its obligations under this Contract and/or the O&M Services, unless and to the extent attributable to any negligence, wilful act, breach of this Contract by the Employer or any of its agents or as a direct result of the Contractor acting on the instruction of the Employer; and/or
damage to or loss of any property, real or personal to the extent that such damage or loss arises out of or in the course of or by reason of Contractor's acts or omissions in the performance or non-performance of its obligations under this Contract and/or the O&M Services unless and to the extent attributable to any negligence, wilful act, breach of this Contract by the Employer or any of its agents or has arisen as a direct result of the Contractor acting on the instruction of the Employer.
The Employer shall indemnify the Contractor and its agents, from and against all costs, expenses, liabilities, damages, claims, demands, proceedings or legal costs and judgments which the Contractor or its agents incurs or suffers in respect of bodily injury, sickness, disease or death, which is attributable to any negligence, wilful act, breach of this Contract by the Employer or any of its agents or has arisen as a direct result of the Contractor acting on the instruction of the Employer.
Each Party (the "Indemnified Party") shall, as soon as reasonably practicable on becoming aware of the same, notify the other Party (the "Indemnifying Party")  of any proceedings or claim brought or made against the Indemnified Party which may give rise to liability on the part of the Indemnifying Party under this clause 7.  Following receipt of such notification, the Indemnifying Party may at its own cost and in consultation with the Indemnified Party conduct such proceedings or claim and any negotiations for the settlement thereof in the name of the Indemnified Party. 
[bookmark: _Toc225330537]Limitations on Liability
[bookmark: _Ref220075556]Neither Party excludes its liability to the other Party for:
death or personal injury caused by its negligence; or
fraud or fraudulent misrepresentation; or 
any matter which it would be illegal for it to exclude or to attempt to exclude its liability. 
Except as provided under clause 4.7.2, clause 8.1, paragraph [●] of Schedule 2 and under any indemnity obligations, neither Party will be under any liability whatsoever to the other (whether in contract, tort (including negligence), breach of statutory duty, restitution or otherwise) for any of the following types of losses (whether those losses arise directly in the normal course of business or otherwise): 
loss of profits, loss of business, loss of revenue, loss of contract, loss or depletion of goodwill and/or business opportunity, loss of anticipated earnings or savings or like loss; or
any special, indirect or consequential losses.
[bookmark: _Ref220075647]Notwithstanding anything else contained in the Contract, the aggregate liability of the Contractor to the Employer in any year (whether in contract, tort (including negligence), breach of statutory duty, restitution or otherwise) will be limited to the Contract Price payable for such a year or, if greater, the sum recoverable under any policy of insurance taken out by the Contractor or the Employer pursuant to this Contract, save that this limit shall not apply for the Contractor's liability under: 
clause 8.1; 
clause 10.4; and 
the indemnity obligations provided in clause 7.1.1, 
each in respect of which the Contractor's liability shall be unlimited.
Subject to clause 8.1, the Contractor will not be under any liability whatsoever in relation to any loss suffered by the Employer which has arisen as a consequence of theft or burglary occurring at the Property unless such theft or burglary occurred as a result of any default or failure of the Contractor to perform the O&M Services or any negligence or breach of contract by the Contractor.
[bookmark: _Ref220075596][bookmark: _Toc225330538]Sub-Contracting
Subject always to the remaining sub-clauses of this clause 9, the Contractor may sub-contract any works and services to subcontractors:
up to a maximum contract price of [£10,000 (ten thousand pounds)] without obtaining the Employer's prior consent; and 
for a contract price of more than [£10,000 (ten thousand pounds)] provided that the Employer has given prior consent to such subcontracting (such consent not to be unreasonably withheld or delayed).
The Contractor shall provide to the Employer copies of each subcontract entered into within ten (10) Business Days of the same.  
Where the Contractor elects to sub-contract the O&M Services or any part thereof, this shall not relieve the Contractor of any liability or obligation under this Contract and the Contractor shall at all times remain fully responsible for the performance of the O&M Services in accordance with this Contract notwithstanding any default or failure to perform by any subcontractor.
[bookmark: _Ref220075603][bookmark: _Toc225330539]Intellectual Property  
The Contractor shall make available to the Employer and the Employer's Representative all Copyright Works which are or were acquired or brought into existence in any manner whatsoever by or on behalf of the Contractor for the purposes of the Contract.  
[bookmark: _Ref223364189]The Contractor hereby grants to the Employer or undertakes to procure the grant from subcontractors or any other third party to the Employer of, a non-exclusive, irrevocable, world-wide, transferable and perpetual royalty-free licence (carrying the right to sub-licence) to copy, reproduce, modify, translate and use the Copyright Works for any purpose in connection with the provision of the O&M Services or the Renewable Energy System.  The licence will carry the right to grant sub-licences and be freely transferable to third parties.  
[The Contractor shall use all reasonable endeavours to acquire from any third party such rights to any corresponding Intellectual Property Rights as are created by the third party for the purpose of assisting the Contractor to perform the Contract.][ The Intellectual Property Rights in the Copyright Works will remain vested in the Contractor.  Insofar as ownership of any Intellectual Property Right in any Copyright Works is vested in any person other than the Contractor, including, without limitation, any Sub-Contractor, supplier or consultant, the Contractor will procure for the Employer the benefit of such a licence as is referred to in clause 10.2 for the purposes referred to in that clause.]
[bookmark: _Ref220075568]The Contractor shall indemnify and hold harmless the Employer and its agents from and against all costs, expenses, liabilities  damages, claims, demands, proceedings or legal costs (on a full indemnity basis) and judgments which the Employer and/or its agents incur or suffer in respect of any claim by any third party of infringement of its Intellectual Property Rights ("Indemnity Claim"), provided that all of the following conditions are satisfied: 
the Indemnity Claim arose out of or in connection with the performance of the O&M Services by the Contractor; and
the Indemnity Claim was not caused by any use of the Copyright Works for a purpose they were not intended for. 
The Contractor shall be notified of any claim under this clause made against the Employer and/or its agents. The Contractor may at his own cost conduct negotiations for the settlement of such claim and any litigation that may arise therefrom.  The Contractor shall not make any admission which might prejudice the Employer and/or Employer's Representative and must conduct the matter in such a way as not to prejudice the Employer and/or Employer's Representative.
The Employer and Employer's Representative shall not make any admission which might be prejudicial to the Contractor unless the Contractor has failed to take over the conduct of the negotiations or litigation within a reasonable time after having been so requested.
The Employer and Employer's Representative shall, at the request of the Contractor, provide all available assistance for the purpose of contesting any such claim or action and shall be repaid all reasonable costs incurred in so doing.
The provisions of this clause 10 shall survive termination or expiry for whatever reason of the Contract.
The Contractor hereby waives any rights it may have under Chapter IV (Moral Rights) Part 1 of the Copyright, Designs and Patents Act 1988 in relation to the Copyright Works and consents to any act or omission by the Employer which would, without such waiver, constitute a breach or infringement of such moral rights.
[bookmark: _Ref220075488][bookmark: _Ref220075611][bookmark: _Toc225330540]Insurance
The Contractor shall from the Effective Date, insure in an amount being not less than [£5,000,000 (five million pounds)] annually in the aggregate against the Contractor's liability for damage or death or personal injury occurring to any person due to or arising out of the execution of the O&M Services. 
The Contractor shall from the Effective Date, insure in an amount being not less than [£5,000,000 (five million pounds)] annually in the aggregate against the Contractor's liability for damage or loss to any property due to or arising out of the execution of the O&M Services.   
The Contractor shall from the Effective Date insure the Renewable Energy System under a comprehensive all risks policy for the full reinstatement value of the Renewable Energy System and shall ensure that the Employer is named as a co-insured in respect of such insurance and that the insurer waives its rights of subrogation against the Employer (except the obligation to procure a waiver of the insurer's rights of subrogation against the Employer shall be subject to market availability and any increased costs incurred as a consequence of obtaining this waiver shall be met by the Employer).
The Contractor shall insure and keep itself insured during the whole time that any persons are employed by it in connection with the performance of its obligations under this Contract in compliance with the provisions of the Employer's Liability (Defective Equipment and Compulsory Insurance) Order 1972.
The Contractor shall from the Effective Date, insure with reputable insurers lawfully carrying on such insurance business in the European Union professional indemnity insurance cover with a limit of indemnity of not less than £5,000,000 (five million pounds) annually in aggregate in relation to the O&M Services provided it remains available generally in the market to contractors carrying on similar business as that carried on by the Contractor at commercially reasonable rates, and maintain such insurance until the date of the termination or expiry of this Contract.   
The Contractor shall provide to the Employer, on or before the Effective Date, certificates signed by its insurers or their duly authorised agents showing that insurance in accordance with the provisions of this clause 11 has been effected.
As and when reasonably requested to do so by the Employer, the Contractor shall produce for inspection documentary evidence that such insurance is being maintained in accordance with the Contract.
[bookmark: _Toc225330541]Force Majeure
If the Contractor is or will be prevented from performing any of its obligations under this Contract by a Force Majeure Event, then it shall promptly give notice to the Employer giving the details of the nature of the Force Majeure Event, the expected impact of the Force Majeure Event on its ability to carry out its obligations under this Contract and the anticipated duration of the Force Majeure Event.  The Contractor shall, having given notice, be excused from performance of such obligations for so long as such Force Majeure Event prevents it from performing them, including, where relevant, relief from its obligation to pay compensation to the Employer under either clause 4.7.2 to the Employer as a result of its failure to achieve the Guaranteed Performance Ratio or paragraph [●] of Schedule 2 as a result of its failure to achieve the Availability Ratio.
The Contractor shall at all times use reasonable endeavours to:
minimise any delay in the performance of this Contract as a result of a Force Majeure Event; and 
mitigate the effects of the Force Majeure Event.  
The Contractor shall give notice to the Employer when it ceases to be affected by the Force Majeure Event. 
The Contractor shall continue to perform all of its obligations under this Contract which are not affected by the Force Majeure Event. 
The Parties shall bear their own costs arising as a result of a Force Majeure Event.  The Parties agree that, in respect of the period during which any Force Majeure Event continues, the Employer shall not be required to pay the appropriate portion of the Contract Price attributable to any O&M Services which have not been performed as a result of the Force Majeure Event.
If the execution of substantially all the O&M Services in progress is prevented for a continuous period of [six (6)] months by reason of Force Majeure Event, then either Party may give notice to the other Party to terminate this Contract.  In this event, the Contractor shall within ten (10) Business Days of the notice:
remove any equipment and materials belonging to the Contractor from the Property; and
leave the Property in good order.
[bookmark: _Ref220075432][bookmark: _Toc225330542]Termination
[bookmark: _Ref220075317]The Employer shall be entitled to terminate this Contract immediately if the Contractor:
becomes Insolvent;
is in material or persistent breach of this Contract and, where the breach is capable of remedy, the Contractor fails to remedy such breach within  thirty (30) days of a written notice from the Employer specifying the breach and requiring it to be remedied; 
abandons the O&M Services or otherwise plainly demonstrates the intention not to continue performance of its obligations under the Contract; 
assigns or novates this Contract in breach of clause 15.1;
[bookmark: _Ref220075637]gives or offers to give (directly or indirectly) to any person any bribe, gift, gratuity, commission or other thing of value as an inducement or reward:
for doing or forbearing to do any action in relation to the Contract; or
for showing or forbearing to show favour or disfavour to any person in relation to the Contract;
or if any of the Contractor's personnel, agents, employees or subcontractors gives or offers to give (directly or indirectly) to any person any such inducement or reward as is described in this clause 13.1.5;
fails to ensure that the Renewable Energy System achieves the Guaranteed Performance Ratio as determined by the Performance Calculation for two (2) consecutive years following the expiry of the Warranty Period; or
incurs liability to the Employer in excess of its maximum liability specified in clause 8.3 in any year.
[bookmark: _Ref220075738]The Contractor shall be entitled to terminate this Contract on fourteen (14) days' notice to the Employer (save in relation to clauses 13.2.1 and 13.2.3 whereby notice shall be immediate): 
[bookmark: _Ref220075659]if the Employer becomes Insolvent; 
if the Employer is in material or persistent breach of this Contract and, where the breach is capable of remedy, the Employer fails to remedy such breach within  thirty (30) days of a written notice from the Contractor specifying the breach and requiring it to be remedied; or
[bookmark: _Ref220075664]if the Employer  fails to make payment to the Contractor of any undisputed sum due under this Contract and fails to remedy such breach within twenty (20) days of a written notice from the Contractor requesting payment.
[bookmark: _Ref220075754]The Employer shall be entitled to terminate this Contract in accordance with clause 2.3.
[bookmark: _Ref220075710]At any time in the event of termination of the EPC Contract either Party may be entitled to terminate this Contract by written notice to the other with immediate effect.
Any election to terminate this Contract shall not prejudice any other rights or remedies under this Contract or otherwise. 
[bookmark: _Ref220320823][bookmark: _Toc225330543]Consequences of Termination
[bookmark: _Ref220320806]Subject to clause 8.3 but otherwise without prejudice to any other right or remedy of the Parties, in the event of termination pursuant to clause 13.1 or clause 13.4 where the EPC Contract has been terminated in accordance with clause 24.1 of the EPC Contract, the Contractor shall be entitled to be paid the value of O&M Services carried out and completed as at the date of termination in respect of which the Contractor has not received payment under this Contract as at the date of termination subject to set-off of the following amounts:
the actual costs properly incurred by the Employer in procuring a replacement contractor to provide replacement O&M Services such costs shall include:
any costs incurred by the Employer in employing such replacement contractor to provide replacement O&M Services from the date of termination of this Contract until the Quarter Day following the termination of this Contract but only to the extent such costs exceed what the Employer would have paid to the Contractor for that period in accordance with this Contract in which case the Contractor shall only be liable for the excess difference; and 
the reasonable cost of legal, technical and other advisers properly incurred by the Employer in relation to the employment of a replacement contractor to provide replacement O&M Services; and
all other reasonable direct costs incurred by the Employer provided such costs have arisen from the date of the termination of this Contract until the Quarter Day following such date, 
subject, in each instance, to the Employer's duty to mitigate those costs.
In the event of termination pursuant to clauses 13.2, 13.3 or 13.4 where the EPC Contract has been terminated in accordance with either clause 24.2 or clause 22.6 of the EPC Contract, the Contractor shall be entitled to be paid:
the value of O&M Services carried out and completed as at the date of termination in respect of which the Contractor has not received payment under this Contract as at the date of termination;
the amount relating to any additional services instructed and performed pursuant to clause 4.11 in respect of which the Contractor has not received payment under this Contract as at the date of termination; and
all amounts that the Contractor is contractually obliged to pay to its suppliers and subcontractors directly incurred by reason of the Contractor terminating contracts with those suppliers and subcontractors (subject to the Contractor's duty to mitigate those costs).
The remedies under this clause 14 are without prejudice to any other right or remedy of the Parties.
[bookmark: _Toc225330544]Assignment and Novation
[bookmark: _Ref220075630][bookmark: _Hlk223367506]The Contractor shall not be entitled to assign, transfer, charge, hold on trust for any person or otherwise deal in any other manner with any of its rights under this Contract nor any benefit, interest, right or cause of action arising under this Contract without the prior written consent of the Employer (such consent not to be unreasonably withheld or delayed). 
The Employer may at any time and without the consent of the Contractor being required assign, charge or transfer its interest in this Contract and all rights arising out of or under it in relation to either the whole of the Renewable Energy System or any part thereof to any person by giving written notice to the Contractor.
The Contractor undertakes to the Employer not to contend in any proceedings under this Contract that any person to whom the Employer assigns or has assigned its rights under this Contract or any of them in accordance with the foregoing provisions of this clause is to be precluded from recovering any loss resulting from any breach of this Contract (whenever happening) by reason that such person is an assignee and not the original promisee under this Contract or by reason that the Employer or any intermediate assignee of the Employer escaped loss resulting from such breach by reason of the disposal of its interest in the same.
The Employer shall not otherwise be entitled to transfer, charge, hold on trust for any person or otherwise deal in any other manner with any of its rights under this Contract or any benefit, interest, right or cause of action arising under this Contract or novate this Contract to a third party without the prior written consent of the Contractor (such consent not to be unreasonably withheld or delayed).
[bookmark: _Ref220075900][bookmark: _Toc225330545]Confidentiality
The Parties shall not reveal to any third party (except as expressly agreed or as obliged by Law) any information exchanged between them, if and to the extent that it is stated or known by them to be confidential, and shall use such information only for the purposes of this Contract. 
For the purposes of this clause 16, all information, in any format, which is supplied by the Employer to the Contractor, is provided solely on the basis that it is confidential and the Contractor shall not without the written permission of the Employer during or at any time after the expiry of this Contract make use of or disclose to any person (except as may be required by law) any data or information collected on behalf of the Employer.  Data or information collected on behalf of the Employer will become the property of the Employer and must be used only for its intended purpose.
In the event that either Party becomes aware of unauthorised disclosure or use of any confidential information or material, contrary to this clause 16, such Party shall immediately:
inform the other Party; and 
reasonably assist the other Party in order to remedy the breach of this clause 16.
[bookmark: _Toc225330546]Environmental Risk, Hazardous Substances and Waste Management
The Contractor shall not, and shall procure that its agents, suppliers, employees, contractors, sub-contractors and consultants shall not, bring any Hazardous Substances onto or dispose of any Hazardous Substances in or at the Property or the Landlord's Property or into the Environment or allow any such Hazardous Substances to migrate from the Property or from or to the Landlord's Property. 
In the event that the Contractor discovers any Hazardous Substances at the Property or at the Landlord's Property during the performance of the O&M Services then the Contractor shall immediately notify the Employer and:
the Contractor shall continue to perform the O&M Services in the event that it can do so without provoking or aggravating any Environmental Damages and Liabilities arising from the discovery of the Hazardous Substances; or
in the event that the Contractor considers, acting reasonably, that its performance of the O&M Services may risk provoking or aggravating any Environmental Damages and Liabilities arising from the discovery of the Hazardous Substances, then it shall immediately suspend performance of the O&M Services and shall notify the Employer immediately of such suspension. The Contractor shall be relieved from its obligation to perform the O&M Services and the Employer shall be relieved from its obligation to pay the relevant portion of the Contract Price from the time that the Contractor suspends its performance of the O&M Services. 
[bookmark: _Ref220075425]Where any Environmental Damages and Liabilities or Hazardous Substances have been discovered, migrated or been brought on to the Property on or after the Effective Date the Contractor shall be relieved from its obligation to pay compensation under either clause 4.7.2 to the Employer as a result of its failure to achieve the Guaranteed Performance Ratio or paragraph [4.1] of Schedule 2 as a result of its failure to achieve the Availability Ratio except this clause 17.3 shall not apply (and the Contractor shall not be relieved from its obligation to pay compensation under clause 4.7.2 to the Employer as a result of its failure to achieve the Guaranteed Performance Ratio or paragraph [4.1] of Schedule 2 as a result of its failure to achieve the Availability Ratio) where:
the Contractor was already aware of such Environmental Damages and Liabilities or Hazardous Substances prior to the Effective Date; or
the Contractor would have been aware of such Environmental Damages and Liabilities or Hazardous Substances prior to the Effective Date if it had carried out environmental surveys of the Property in accordance with Good Industry Practice prior to that date.
[bookmark: _Toc225330547]Severance
If any provision or part-provision of this Contract is or becomes invalid, illegal, void, or unenforceable, it shall be deemed deleted, but that shall not affect the validity and enforceability of the rest of this Contract.
If any provision or part-provision of this Contract is deemed deleted, the Parties shall negotiate in good faith to agree a replacement provision that, to the greatest extent possible, achieves the intended commercial result of the original provision.
[bookmark: _Toc225330548]Entire Agreement
[bookmark: _Hlk221111811][bookmark: _Hlk223972064]This Contract (together with the documents referred to in it) constitute the entire agreement between the Parties and supersede and extinguish all previous discussions, correspondence, negotiations, drafts, agreements, promises, assurances, warranties, representations, arrangements and understandings between them, whether written or oral, relating to their subject matter.
[bookmark: _Toc225330549]Third Party Rights
[bookmark: _Hlk223367718]Except as expressly provided elsewhere in this Contract, a person who is not a Party to this Contract shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Contract.
[bookmark: _Toc225330550]Representatives
The Representatives shall have the authority to act on behalf of their respective Party on the matters set out in, or in connection with, this Contract.  Either Party may, by further written notice to the other Party, revoke or amend the authority of its Representative or appoint a new Representative.
The respective Representatives shall be sufficiently senior within the organisation of the appointing Party, and be granted sufficient authority by that Party, to ensure full cooperation in relation to the operation and the management of this Contract.
The Employer's Representative may delegate to any person his rights and obligations under this Contract upon giving notice to the Contractor.
[bookmark: _Ref223971850][bookmark: _Ref223971865][bookmark: _Toc225330551]Notices
[bookmark: _Toc219982814][bookmark: _Toc219489519][bookmark: _Hlk219985301][bookmark: _Hlk223367755]Where any provision of this Contract refers to a Party notifying, or otherwise providing a notice to, the other Party (the associated notice being a "Notice"), any such Notice shall be:
in writing in English; and
[bookmark: _Ref221187774]sent in accordance with the provisions of this clause 22.
All Notices between the Parties in accordance with this Contract shall be:
delivered by hand;
sent by first class recorded delivery; or
[subject to clause 22.3 below,] sent by email,
to the address or email address (as applicable) set out in clause 22.6 below.
[bookmark: _Ref221187846][The following Notices shall not be delivered by email (including by way of attachment to an email):
any Notice terminating this Contract (or any part of this Contract)]; and/or
[INSERT ANY OTHER EXCLUSIONS FOR DELIVERY BY EMAIL]].
[bookmark: _Ref221648256][Subject to clause 22.3,] Notices shall be deemed to have been received as follows:
if delivered by hand, on the day of delivery if delivered by [17:30] hours on any Business Day and otherwise at [09.30] hours on the next Business Day;
if sent by first class recorded delivery, 2 Business Days after delivery into the custody of the postal authorities; and/or
if sent by email, at the time and date of transmission if received at or before [17:30] hours on any Business Day and otherwise at [09.30] hours on the next Business Day.
In proving service of Notices sent under this Contract: 
if delivered by hand, it shall be sufficient to prove that hand delivery was made (which may be done by producing a delivery receipt evidencing delivery of the Notice to the relevant address);
if sent by first class recorded delivery, it shall be sufficient to produce a postal receipt issued by the relevant postal service in relation to such Notice (provided that the envelope containing such Notice was properly addressed and delivered into the custody of the postal authorities as a prepaid recorded delivery); and/or
if sent by email, it shall be sufficient to produce a saved sent copy of the e-mail.
[bookmark: _Ref221187864]The details of the Parties for the purpose of Notices relating to this Contract are as follows: 
	Employer

	For the attention of:
	[INSERT NAME]

	Address:
	[INSERT ADDRESS]

	Email:
	[INSERT EMAIL ADDRESS]

	Contractor

	For the attention of:
	[INSERT NAME]

	Address:
	[INSERT ADDRESS]

	Email:
	[INSERT EMAIL ADDRESS]



Each Party may alter the above details which relate to it and shall promptly notify the other Party of any such change by a Notice in accordance with this clause 22. The change will take effect 7 days after the day on which the Notice of the change is deemed to be delivered in accordance with clause 22.4.
[bookmark: _Toc224141131][bookmark: _Toc224141132][bookmark: _Toc224141133][bookmark: _Toc224141134][bookmark: _Toc224141135][bookmark: _Toc224141136][bookmark: _Toc225330552][bookmark: _Ref225333257][bookmark: _Hlk225330592]Disputes, Governing Law and Jurisdiction
[bookmark: _Ref223367892]Subject to clause 23.2, the Parties shall initially refer Disputes for resolution by the Parties' nominated representatives for prompt discussion in good faith in accordance with this clause 23.1 (the "Internal Escalation Procedure"). Either Party may initiate the Internal Escalation Procedure by serving written notice on the other Party which expressly refers to this clause 23.1 and provides sufficient information to enable the other Party to appreciate the nature of the Dispute (the "Escalation Notice"). Each Party shall then refer the Dispute to the Employer’s Representative and Contractor's Representative respectively (or to such other nominated representative which must be a senior manager (or higher)) who must have authority to settle the Dispute).  Such persons shall make reasonable efforts to resolve the Dispute no later than fifteen (15) Business Days of the service of the Escalation Notice. If such representatives are unable to resolve the Dispute within the above referenced time period then the Internal Escalation Procedure shall be treated as terminated.
[bookmark: _Ref223118172]Where the Construction Contracts (Northern Ireland) Order 1997 (as amended) applies, either Party may refer any Dispute arising under this Contract to adjudication.  The adjudication procedures and the agreement for the appointment of an adjudicator shall be as set out in the Scheme for Construction Contracts in Northern Ireland Regulations (Northern Ireland) 1999 (as amended). The nominating body shall be the [Technology and Construction Solicitors' Association] or any successor organisation.
Northern Irish law
This Contract and any Dispute or claim (including non-contractual disputes or claims) arising out of or in connection with it or its subject matter or formation shall be governed by and construed in accordance with the law of Northern Ireland.
Northern Irish courts
Each Party irrevocably agrees that the courts of Northern Ireland shall have exclusive jurisdiction to settle any Dispute or claim (including non-contractual disputes or claims) arising out of or in connection with this Contract or its subject matter or formation.

[bookmark: _Hlk221197324]This Contract has been executed as a DEED by or on behalf of the Parties and has, on the date written on the cover page of this Contract, been delivered as a Deed

[bookmark: _Hlk221197376]

	EXECUTED and DELIVERED as a DEED by [JVCO ENTITY]

In the presence of:
	

	
	[INSERT NAME OF DIRECTOR]
Director / Authorised Signatory

	
Witness' signature
	

	
Witness' Name
	

	
Witness' Address
	

	
Witness' Occupation
	



	EXECUTED and DELIVERED as a DEED by [CONTRACTOR ENTITY]

In the presence of:
	

	
	[INSERT NAME OF DIRECTOR]
Director / Authorised Signatory

	
Witness' signature
	

	
Witness' Name
	

	
Witness' Address
	

	
Witness' Occupation
	



[bookmark: _Toc224141138][bookmark: _Ref220075981][bookmark: _Ref220075990][bookmark: _Ref220075998][bookmark: _Ref220076007][bookmark: _Toc225330553]
O&M Services
The O&M Services to be carried out by the Contractor shall be the following:
[bookmark: _Ref220075984]SCHEDULED MAINTENANCE SERVICES
The following services shall constitute the Scheduled Maintenance Services which shall commence on the Effective Date and to avoid doubt the anniversary of each period set out in the below table shall be by reference to the Effective Date:
	Legend: D=Daily, W=Weekly, M=Monthly, Q=Quarterly, H=Half-yearly, Y=Yearly, *) via remote monitoring, **) via automatic monitoring settings

	Description of the scheduled maintenance services:
	D
	W
	M
	Q
	H
	Y
	Notes

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	



Liaison with Landlord;
Liaison on insurance claims;
Security monitoring and call outs
The Contractor shall effect the following security system in relation to the Property ("Security System"):
install an alarm system connected to a control central and a 24-hour surveillance system ("Alarm System");
use all reasonable endeavours to ensure that the Alarm System remains connected to the Security System without interruption;
use all reasonable endeavours to ensure that the Alarm System, in particular the cables, cannot be easily destroyed, interrupted or damaged by third parties;
establish a mechanism for the attendance of alarms which shall include a call out time of no more than 1 hour from identification of an issue by the Security System;
ensure that the security provided at the Renewable Energy System is compliant with the requirements of the relevant insurance policies which the Contractor is required to maintain in accordance with this Contract; and
take all reasonable measures to ensure that theft, vandalism, break-ins, accidents, and similar incidents are not occasioned on the Renewable Energy System.
If the Security System suffers a material failure, the Contractor shall immediately upon becoming aware take measures to remedy such failure. For as long as the material failure remains, the Contractor must use all reasonable endeavours to ensure that the Renewable Energy System is secure, including, if necessary by hiring security guards to be present at the Property.
[bookmark: _Ref220075994]CORRECTIVE MAINTENANCE SERVICES
The Contractor has satisfied itself that the stock of Spare Parts is suitable for achieving the stipulated reaction times and shall be responsible for maintaining its own spares as required in order to meet the prescribed reaction times. 
Subject to paragraph 2.3 and 2.4 below, the Corrective Maintenance Services shall be carried out according to the following reaction times:
within 24 hours in case of fault affecting production; and
within 5 days in case of other faults.
Subject to paragraph 2.4 below, the Corrective Maintenance Services shall be completed within the following timescales after the fault arises:
[●]: [●] days
[●]: [●] days 
all other components materially affecting production: 24 hours
or longer time to be agreed.
In the event that the Contractor can demonstrate that it has acted in accordance with Good Industry Practice and has maintained the Spare Parts and managed the procurement of Component Parts in accordance with the Contract, it shall be entitled to request a reasonable extension as required in order to procure equipment or to undertake remedy, such extension not to be unreasonably rejected by the Employer.
The timescales set out for Corrective Maintenance Services and preventative maintenance shall be extended by a reasonable period if such maintenance is delayed or prevented by outages in the grid or grid connection .
REPORTING REQUIREMENTS 
The Contractor shall prepare and provide to the Employer:
A quarterly report on O&M Services: this report will be delivered three (3) months from the Effective Date and every three (3) months thereafter until the expiry or termination of this Contract.  Each quarterly report will include, in respect of that period: 
The results of any inspections at the Property; 
The results of the Performance Calculations; and
Where there has been any material interruption to the operation of the Renewable Energy System, an analysis of the cause of such interruption; and
The actions, works and maintenance undertaken by the Contractor.



[bookmark: _Ref220076036][bookmark: _Ref220076040][bookmark: _Ref220076043][bookmark: _Ref220076060][bookmark: _Ref220076068][bookmark: _Ref220076072][bookmark: _Ref220076077][bookmark: _Ref220076080][bookmark: _Ref220076083][bookmark: _Ref220076087][bookmark: _Ref220076090][bookmark: _Ref220076094][bookmark: _Ref220076097][bookmark: _Toc225330554]
Performance 
1. [bookmark: _Ref225337045]PERFORMANCE RATIO 
Starting Conditions
[INSERT STARTING CONDITIONS]
[bookmark: _Ref220076114]Procedure of Calculation for the Performance Ratio
[INSERT PERFORMANCE RATIO CALCULATION]
[bookmark: _Ref220076064]GUARANTEED PERFORMANCE RATIO 
[bookmark: _Ref225334053]Subject to the following paragraphs of this section 2, the guaranteed performance ratio is [INSERT] as of the Effective Date subject to any annual degradation as determined by any Performance Calculation ("Guaranteed Performance Ratio"). 
If, following completion of the Final Acceptance Test pursuant to the EPC Contract, the "Actual Performance Ratio" is less than the "Warranted Performance Ratio" (as those terms are defined in that agreement), then subject always to all performance liquidated damages required pursuant to the EPC Contract having been received by the Employer the Guaranteed Performance Ratio shall be equal to that "Actual Performance Ratio". 
[bookmark: _Ref220076107]PERFORMANCE CALCULATION
The Performance Ratio and the Availability Ratio shall be calculated at the end of each 12 month period following the expiry of the Warranty Period in respect of the preceding 12 months ("Performance Calculation").
AVAILABILITY CALCULATION
[bookmark: _Ref225334164]Procedure of calculation for the Availability Ratio
[INSERT AVAILABILITY RATIO CALCULATION]
Stopping periods
[INSERT STOPPING PERIODS]

13
image1.png
Bird & Bird




