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[bookmark: _Toc225172397][bookmark: _Toc227247506][bookmark: BrochetPasteInsertCopyThisRange]Introduction
This guidance accompanies the template Scottish Share Security (referred to as the “Share Pledge” or “Template” in this guidance) for use in shared ownership projects involving a Developer and a Community Energy Group (“CEG”).
The Share Pledge is a security document to be used where the CEG has provided a loan to a borrower. It provides the CEG (as lender) with fixed security from the shareholder in the borrowing entity (known as the Chargor) over the Chargor’s shares in the borrower. If the borrower fails to repay the loan, the CEG has, subject to compliance with procedures set down by law, rights to take control of the Chargor’s shares in the borrower.
This security:
· gives the CEG priority over other creditors (other than creditors mandatorily preferred by law) if the borrower becomes insolvent;
· provides enforcement rights if the borrower defaults; and
· creates ongoing obligations on the Chargor to maintain the secured assets and provide information to the CEG.
The Share Pledge is typically entered into at the same time as the relevant loan agreement, which is usually at some point during the development phase of a Shared Ownership Project and in any event should be a condition precedent to the first drawdown under the relevant loan agreement. The Share Pledge must be registered in the Register of Statutory Pledges and in the Register of Assignations, both of which are maintained by the Registers of Scotland, and, if the Chargor is a UK incorporated company or limited liability partnership, the Share Pledge must also be registered at Companies House within 21 days of the date of its creation to protect the CEG's priority position against other creditors and to ensure the security is valid and legally effective. In addition, in any event, the parties should ensure that the security is noted in the borrower's register of members and the share certificate(s) and stock transfer forms relating to the pledged shares executed by or on behalf of the Chargor, but with the name of the transferee, the consideration and the date left blank, are deposited with the CEG.
In a scenario where the CEG borrows money from a bank or other financial institution (a “Third-Party Lender”) and then on-lends the proceeds to the Developer or Project SPV, the Share Pledge will not need to match a Third-Party Lender's security documents exactly, but it will most likely need to be subordinated to them. This is done through an intercreditor agreement or a deed of priority, which typically provides that:
· the Third-Party Lender's security ranks first (senior);
· the CEG's security ranks second (junior/subordinated);
· the CEG cannot enforce its security without the Third-Party Lender's consent or until the Third-Party Lender has been fully repaid;
· if shares are sold in enforcement, the Third-Party Lender gets paid first from the proceeds; and
· if the CEG receives any money in breach of these rules, it must hand it over to the Third-Party Lender.
Where a Third-Party Lender is involved, the CEG should obtain independent legal advice on the terms of the intercreditor agreement and its impact on the CEG's enforcement rights under the Share Pledge before entering into any such arrangements.
The articles of association (other constitutional documents or shareholders' agreement) of the borrower entity may contain restrictions that could affect taking and enforcing security over shares (including any lien over the shares in favour of the issuing company, directors' discretion to register a transfer of shares or pre-emption rights on transfer). These documents should be reviewed and, if the restrictions are present, they should be removed or disapplied as a condition precedent to the first drawdown under the relevant loan agreement to give effect to the security under the Share Pledge.
NOTE FOR USERS OF THIS GUIDANCE DOCUMENT:  
[bookmark: _Toc217320669][bookmark: _Toc217320670][bookmark: _Toc225172398]This guidance document has been developed for use by Community Energy SO projects only. It is intended to provide a useful starting point for your Community Energy SO Project. It does not promote the use of any particular shared ownership model. You will need to review and develop it in conjunction with your legal, financial, technical and procurement advisors to reflect your requirements and the circumstances of your project.  Although we have taken care in the production of this guidance document, it is guidance only and is not a substitute for independent legal advice on your specific project. No warranty, express or implied, is given as to its accuracy nor does Bird & Bird LLP or Brodies LLP accept any liability for any error or omission.  You must take your own independent legal advice in relation to the development of appropriate documents for your project.

[bookmark: _Toc227247507]Use of Template and this Guidance 
Capitalised terms not defined in this guidance have the meaning given to them in clause 1 (Definitions and Interpretation) of the Template. See also the Glossary below to aid in your understanding of the key terms and abbreviations used in this guidance. Note that the terms "CEG" and "Lender" are used interchangeably throughout this guidance to refer to the Community Energy Group providing the loan.
This guidance provides a clause-by-clause commentary on the provisions contained within the Template.
The Template has been prepared on the basis that certain details will need to be inserted on a project-specific basis (and these areas are marked for specific attention with a [  ]).
The Template may also need to be amended in various ways to take into account the specifics of particular arrangements agreed between the CEG and the Developer. This includes where there is optionality between certain clauses, where the applicable clause to be used for a given Shared Ownership Project will depend on the specifics of the particular arrangement agreed. Optionality is marked with [  ] around the relevant clauses and explained in the clause-by-clause commentary below.
The Share Pledge works alongside the relevant template loan agreement, whether that is:
· the Shareholder Loan Agreement in the context of the CEG providing a shareholder loan as shareholder in a Joint Venture Shared Ownership Project; or
· the Facility Agreement in the context of the CEG providing a loan to a borrower entity in which it does not have shares (e.g. providing a loan to a Project SPV as part of a Shared Revenue Shared Ownership Project).
See the separate guidance documents for both templates. Depending on which associated loan agreement is used, the definition of Facility Agreement in the Template will need amending accordingly and references to the Shareholders’ Agreement/Shared Revenue Agreement included, as relevant.
The Template should be read in conjunction with the relevant finance agreement (the Shareholder Loan Agreement or the Facility Agreement, as applicable), the Debenture, the Shareholders' Agreement (if applicable for joint venture structures), the Revenue Sharing Agreement (if applicable for shared revenue structures) and the Articles of Association (if applicable). The Share Pledge forms part of the Finance Documents and operates as the primary security document supporting the CEG's lending to the borrower. Parties should ensure consistency between these documents, particularly in relation to events of default, enforcement provisions, and definitions.
The Template must be executed so that it is ‘self-proving’ under Scots law. Where the CEG or the Chargor is a company, this can be achieved by two directors / two authorised signatories executing the Template, or one director / authorised signatory executing the Template before a witness. Where the CEG or the Chargor is a limited liability partnership this can be achieved by two members executing the Template, or a member executing the Template before a witness. 
[bookmark: _Toc225172399][bookmark: _Toc227247508]Glossary of Key Terms and Abbreviations
	Term
	Definition

	"CEG (Community Energy Group)"
	The community energy group who is party to the Share Pledge (and the other Finance Documents) as lender.

	"Borrower"
	The JVCO or Project SPV (as applicable) which is borrowing funds from the Lender under the Shareholder Loan Agreement or the Facility Agreement (as applicable).

	"Developer"
	The commercial operator, engaged in the development, construction and/or operation of renewable energy projects.

	"Fixed Security"
	A fixed security ranking first in priority (except for securities arising by law) over all shares of the Borrower.  

	"Indemnity"
	A promise to compensate someone for a loss or liability.

	"Intercreditor agreement (also deed of priority)"
	An agreement between two or more lenders - here the CEG and a Third-Party Lender - and (typically) the borrower, that sets out the order in which each lender's claims will rank and the circumstances in which each lender may enforce its security against the borrower.

	"Joint Venture Shared Ownership Project"
	A CEG and Developer working together to develop, own and manage a renewable energy project and take mutually agreed shares in the JVCO.

	"JVCO (Joint Venture Company)"
	A private limited company established to carry on the joint venture business. The JVCO is the vehicle through which the parties collaborate and conduct their shared business activities.

	"Secured Assets"
	All present and future assets, property and undertaking of the Borrower that are subject to the security created by the Share Pledge (i.e. all Shares owned or owned in the future by the Chargor and all Related Rights).

	"Secured Liabilities"
	All present and future obligations and liabilities (whether actual or contingent) of the Borrower to the CEG under or in connection with the Share Pledge, the Shareholder Loan Agreement and any other Finance Document, including principal, interest, fees, costs and expenses, together with all costs incurred by the CEG in enforcing its rights under the Security Documents.

	"Shareholder Loan Agreement"
	The agreement entered into between the CEG (and/or the Developer) as lender and the JVCO as borrower, pursuant to which one or more shareholder loans are made available to the JVCO to finance the development, construction and/or operation of the Project, as amended, restated, supplemented or replaced from time to time.

	"Special purpose vehicle (SPV)"

	A company created for a specific, limited purpose, typically to hold a particular asset or carry out a particular project. SPVs ring-fence risk and keep specific projects separate from other business activities.

	"Waiver"
	The voluntary giving up of a right or claim.

	"Warranties"
	A promise or assurance about the state of affairs of a company or the accuracy of certain facts. If a warranty proves to be untrue, the party who gave it may be liable for any losses suffered as a result.
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Clause-by-clause commentary
Parties and Recitals (Background)
Purpose: The Recitals (Background) provide background information.
Action Required: 
· Insert the parties' details (including, where applicable, full legal name, legal form, registration number, and registered office address for each party).
· Review these provisions to determine if any changes are needed to reflect your project or if you wish to provide additional background context.
· Confirm the legal form of each party and amend it if either the Chargor or CEG is a different form of entity from those assumed in the Template.
· Review the Recitals (Background) and update them if necessary. 
Guidance to CEG: The borrowing party (e.g. Developer) is referred to as the Borrower under the relevant finance document (Shareholder Loan or Facility Agreement) but is referred to as the Chargor in this Share Pledge.
Clause 1: Definitions and Interpretation 
Purpose: The definitions section establishes clear, consistent meanings for key terms that are used multiple times throughout the Template, or terms that have specific meanings different from ordinary use. All defined terms are capitalised (e.g. Secured Assets). Clause 1.2.19 is specifically required by the Moveable Transactions (Scotland) Act 2023. Clause 1.3 protects the CEG if the Chargor makes a payment to the CEG, but that payment is later taken back (or "clawed back") by an insolvency practitioner.
Action Required: 
· Review the definitions and insert relevant information where there are [ ].
· Review all definitions to ensure they are appropriate to your circumstances and amend/delete/add definitions as necessary.
Clause 2: Undertaking to Pay
Purpose: The Chargor agrees to pay to the Lender and discharge the Secured Liabilities (i.e. everything it or the Borrower owes) when they become due, and this clause limits the Chargor's liability pursuant to the Share Pledge to the value recoverable from the Secured Assets (i.e. the shares being charged). 
Clause 3: Creation of Security 
Purpose: This clause sets out Scots law specific requirements for the creation of fixed securities (statutory pledges) and requires the Chargor to guarantee (grant warrandice) that it is able to create the fixed security.
Guidance to CEG: The requirements should not be deleted as, to do so, risks ineffective security being granted under the Share Pledge.
Clause 4: Security
Purpose: This clause grants the security interests over the Chargor's shares in the Borrower. The security package comprises:
· Separate fixed securities (statutory pledges) over all shares in the Borrower owned by the Chargor at the time of granting the Share Pledge, and over any other shares in the Borrower subsequently owned by the Chargor; and
· Fixed security (assignation in security) over all Related Rights (including dividends, interest, distributions and any rights, money or property accruing in relation to the shares). The Related Rights do not include voting rights in respect of the shares (see paragraph 3.12.3 below).
Guidance to CEG: The security is granted as "continuing security", meaning it remains in place until all amounts owed have been fully and finally repaid. It is also granted on a "first-ranking" basis, meaning the CEG has priority over other creditors (subject to certain statutory exceptions and any third-party senior lender security ranking ahead under an intercreditor agreement/deed of priority).
Clause 5: Liability of the Chargor
Purpose: This clause protects the CEG by ensuring the Chargor's liability is not inadvertently discharged, including where the Lender varies the Facility Agreement.
The Chargor also waives certain rights it may have against the Lender that would make it harder for the Lender to enforce the Share Pledge (e.g. the right to require the Lender to pursue other parties or enforce other security before enforcing against the Chargor).
Clause 5.3 prevents the Chargor from competing with the Lender for recovery and ensures the Lender gets paid in full before the Chargor can recover anything.
Clause 6: Payments 
Purpose: This clause requires that all payments made by the Chargor to the Lender are made in full, without any deduction, withholding, set-off, compensation or counterclaim (except where required by law). It also addresses what happens if tax must be withheld from payments and sets out when payments are due if they fall on non-Business Days.
Clause 7: Representations and Warranties 
Purpose: In this clause, the Chargor makes factual statements (“Warranties”) about itself, the Secured Assets and the security being created. These statements are treated as being made on the date of signing and then repeated on the date of each Drawdown Request and each Drawdown Date (as defined in the underlying loan agreement) with reference to the facts and circumstances existing at the time of repetition.
If any representation or warranty proves untrue, this will constitute an Event of Default under the loan agreement, triggering the Lender's enforcement rights.
Clause 8: Undertakings
Purpose: During the Security Period, the Chargor agrees to comply with ongoing obligations (Undertakings) to help protect the value of the Lender’s security and the Secured Assets.
Action Required: Review the undertakings to ensure they are appropriate for the project.
Guidance to CEG: These Undertakings help to preserve the value of your security and the Secured Assets. The prohibition on creating other security ensures your first-ranking position is maintained (subject to any intercreditor agreement/deed of priority). If the Chargor breaches this and creates security, it triggers a default. The restriction on disposals prevents the Chargor from selling the shares and leaving the CEG without security. If you wish to agree to a transfer of some of the Shares to a third party this must be done in accordance with the provisions set out in clause 8.1.2. Failure to follow these procedures will result in the relevant share security being extinguished in respect of all shares which it covers (not just the shares transferred). The requirement to provide information enables you to monitor compliance. The requirement to pay calls ensures the shares remain fully paid and are not forfeited.
Clause 9: Registration of security
Purpose: In order for effective security to be created under the Share Pledge, it must be registered at Companies House and in the Register of Statutory Pledges and the Register of Assignations. The Chargor consents to this by this clause.
Guidance to CEG: Registrations will typically be completed (within the prescribed period in the case of registrations at Companies House) by advisors to the Lender, hence the reason for consent in this clause.
Clause 10: Deposit of certificates and transfer documentation
Purpose: The requirement to deposit share certificates and stock transfer forms enables the CEG to complete transfers during enforcement. The obligation to amend articles of association ensures pre-emption rights and other transfer restrictions do not prevent enforcement.
Clause 11: Voting Rights and Dividends
Purpose: This clause determines who can exercise voting rights and receive dividends in respect of the Shares before and after enforcement.
Guidance to CEG: Before enforcement, the Chargor may exercise voting and other rights and retain dividends, subject to two important conditions:
· The Chargor must not do so in any way that would breach any provision of the Shareholder Loan Agreement, the Shareholders’ Agreement, the Revenue Sharing (if applicable) or the Share Pledge, or for any purpose inconsistent with those documents; and
· The exercise or failure to exercise those rights must not, in the Lender's opinion, have an adverse effect on the value of the Secured Assets or otherwise prejudice the Lender's security.
[bookmark: _Ref227084123]After enforcement, the Lender effectively can take full control over the Secured Assets with respect to voting and dividends. 
Taking control of the voting rights can have serious implications under company law (relating to persons with significant control) and national security legislation. Legal advice should be sought before commencing any enforcement action and taking control of the voting rights.
Clause 12: Powers of the Lender  
Purpose: This clause sets out the powers the Lender may exercise in relation to the Secured Assets both during the Security Period and during enforcement.
For example, the Lender is entitled (but not obliged) to remedy any breach by the Chargor of its obligations. The Chargor irrevocably authorises the Lender to do all things necessary for this purpose and the Chargor must reimburse the Lender on a full indemnity basis if the Lender exercises this right. 
Clause 13: When Security Becomes Enforceable   
Purpose: This clause specifies when the security becomes enforceable and what discretion the Lender has once enforceable.
The security becomes immediately enforceable if an Event of Default occurs and is continuing unwaived. Common examples include non-payment, breach of covenants / undertakings, insolvency of the Chargor, and material adverse change.
Guidance to CEG: Enforcement is a serious step that should only be taken after careful consideration and legal advice. Statutory procedures must be followed when enforcing the Share Pledge (and further guidance on this is set out in paragraph 3.16 below) . If there is any third-party senior debt with an intercreditor agreement in place, you may need the senior lender's consent before taking any enforcement action.
Clause 14: Enforcement of Security 
Purpose: Once the security becomes enforceable (see clause 13), this clause sets out how the Lender can enforce it. 
A statutory form of Pledge Enforcement Notice must be served before the Lender can enforce the Share Pledge. On enforcement, the Lender has the right either:
· To sell the shares to a third party or to itself; or 
· To appropriate the shares. 
Enforcement by sale requires the Lender to take all reasonable steps to ensure that the price obtained is the best reasonably obtainable. Enforcement by appropriation can be with or without the prior agreement of the Chargor (clause 14.7.7 includes the Chargor’s agreement to appropriate). Where a Chargor agrees in advance to appropriation, the agreement must also set out the method for determining a reasonable market price (see clause 14.7.1)). 
Where the value of the Shares exceeds the Secured Obligations and any expenses incurred by the Lender in enforcing the Share Pledge, the amount of the excess must be held in trust by the Lender until applied in the manner set out by law (see Clause 15: Application of Proceeds below).
Guidance to CEG: In practice, enforcement typically involves selling the shares. If there is any third-party senior debt with an intercreditor agreement in place, check whether the senior lender's consent is required before taking any enforcement action.
[bookmark: _Ref227085118]Clause 15: Application of Proceeds
Purpose: This clause sets out the order in which money received from enforcement must be applied. It reflects the order of application required by law.
Proceeds from the enforcement of the Share Pledge must be applied:
· Firstly, in payment of all expenses reasonably incurred by the Lender in connection with the enforcement, and
· Secondly in payment of any amount due to the holder of any right in security in respect of the sold/appropriated shares and any creditor who has executed diligence against that property (in conformity with the ranking of such right in security / diligence) with any residue from the proceeds being paid to the Chargor.
Where the holder of a right in security having priority in ranking over the Share Pledge, or any creditor which has executed diligence which has such priority, payment must only be made if that holder or creditor consented to the enforcement.
Guidance to CEG: Legal advice should be sought in connection with the application of proceeds as abatement rules apply where proceeds are inadequate to pay to equal ranking secured creditors or to equal ranking persons who have executed diligence; written statements of how the proceeds have been applied must be given to certain persons including the Chargor and the Borrower. Clause 15.5 (Prospective Liabilities) provides that after enforcement the Lender must retain moneys in trust until they are applied in accordance with clause 15 (Application of proceeds). This is required by law.
Clause 16: Delegation
Purpose: This clause allows the Lender to delegate its powers to specialists (such as share sale advisers) on any terms it thinks fit.
Clause 17: Costs and Indemnity
[bookmark: _Hlk222839546]Purpose: This clause provides that the Chargor must reimburse the Lender and any receiver on a "full indemnity basis" for all costs incurred in connection with the Share Pledge, the Secured Assets, and enforcement.
"Full indemnity basis" means all actual costs must be paid, not just costs that are reasonable or proportionate. Costs include legal and professional fees for negotiating, preparing and executing the Share Pledge, taking and enforcing security, and dealing with any breaches. 
The Chargor must also indemnify the Lender, any receiver and their employees and agents against any failure or delay in paying these costs.
Clause 18: Further Assurance 
Purpose: This clause obliges the Chargor to take whatever action the Lender may reasonably require to create, perfect or protect the security (or a substitute security) or facilitate enforcement, at the Chargor's own expense.  
As a transfer of some of the shares made other than in compliance with the disposals provisions at clause 8.1 can result in a share pledge being extinguished, the obligations on the Chargor extend to facilitating the creation of substitute security, to enable, for example, fresh share security to be taken over the remaining shares.  
The Chargor is also obliged to facilitate the exercise of voting rights by the Lender on enforcement so that the Lender can exercise the voting rights to remove the directors (as necessary) to control the Borrower. 
By law certain parties can request information of the Lender relating to the Share Pledge; this clause obliges the Chargor to assist the Lender in meeting those information request obligations.
The actions required of the Chargor include executing any transfer, assignation or assurance, giving any notice, and making any filing or registration the Lender considers necessary.
Clause 19: Power of Attorney
Purpose: This clause enables the Lender to act without needing the Chargor's cooperation, which is particularly important during enforcement. The power of attorney may not survive the Chargor's insolvency, it may not (as legal provisions which mean that a power of attorney granted in security in England and Wales survives insolvency do not apply in Scotland).

Clause 20: Release
Purpose: This clause provides that the Lender must release the security once the Secured Liabilities have been fully and finally repaid, subject to the conditional discharge provisions in clause 27.3 (which allow the Lender to retain security if there is a clawback risk).
Clause 21: Assignation and Transfer 
Purpose: This clause provides that the Lender can freely assign or transfer its rights without the Chargor's consent, but the Chargor cannot assign its rights or transfer its obligations.
Clause 22: Set-Off 
Purpose: This clause gives the Lender the right to set off any liability of the Chargor against any liability of the Lender to the Chargor, but prevents the Chargor from exercising set-off.
Clauses 23 - 29: Standard Provisions
[bookmark: _Hlk221786979][bookmark: _Hlk221712665]Purpose: Clauses 23 - 29 contain standard 'boilerplate' provisions that are common to most commercial contracts and govern important procedural and administrative matters such as how the Share Pledge can be varied, how notices must be served, and which governing law applies to the contract.
Action Required:
· Complete the addresses, email addresses and contacts for service of Notices for the parties (clause 28 - Notices).
· Confirm Scots law and jurisdiction are appropriate (i.e. are the Shares in a Scottish company / is the Borrower incorporated in Scotland) and verify that this aligns with the underlying contract (clause 29 - Governing Law and Jurisdiction).
Clause 23 - Amendments, Waivers and Consents: Amendments must be in writing and signed by each party. Waivers and consents are only effective if in writing. Failure to exercise a right does not constitute waiver. Rights are cumulative.
Clause 24 - Partial invalidity: If any provision of the Share Pledge is prohibited, unenforceable or not authorised, such provision shall be ineffective only to the extent of such prohibition, unenforceability or non-authorisation without invalidating the remaining provisions.
Clause 25 - Counterparts: This provision allows execution in counterpart, with effectiveness conditional on all parties delivering executed counterparts. This facilitates execution when parties cannot meet in person.
Clause 26 - Third Party Rights: This clause excludes third-party enforcement rights under the Contract (Third Party Rights) (Scotland) Act 2017, except as expressly provided. This prevents unintended third parties from having rights under the Share Pledge. 
Clause 27.1 - Independent Security: The Share Pledge is additional to and independent of any other security.
Clause 27.2 - Continuing Security: The Share Pledge remains in force as continuing security despite any settlement or intermediate payment.
Clause 27.3 - Discharge Conditional: Any release is conditional on no payment being clawed back in insolvency. The Lender may retain the Share Pledge and all documents for any period necessary to protect against clawback risk, and may recover amounts subsequently as if the release had not occurred.
Clause 27.4 - Certificates: Certificates by the Lender are, absent manifest error, conclusive.
[bookmark: _Hlk222310194]Clause 28 - Notices: These provisions establish comprehensive notice requirements, including methods of service (hand delivery, pre-paid first-class post, or email), deemed receipt times, and party contact details. Proper notice provisions are critical for enforcing rights (particularly making demands or exercising enforcement rights under the Share Pledge) and avoiding disputes over whether notice was validly given. 
Clause 29 - Governing Law and Jurisdiction: These provisions establish the law of Scotland as the governing law. This provides certainty on which law applies, preventing costly jurisdictional disputes.
Schedule
Purpose: The Schedule identifies precisely those shares held by the Chargor at the date of the Share Pledge.
Action Required: 
· The details of the Chargor and the Lender must be completed at the head of the Schedule; and
· The details of the Pledged Shares must also be completed in the table provided.
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